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1. [TepBonauansHOE MaTepHuaisl HacTosux CooOpaskeHNH, BKIIFOUas IEpPBOHAYATIHFHOE

n3JoXKeHne (PaKTOB W JKAJ0OBl aBTOpa W IEPBOHAYAIBHBIE 3aMEUYaHHS TOCYIapCTBa-
YJYaCTHUKA OTHOCUTECIBHO NPUEMIIEMOCTH M CYyHIECTBa COO6H.[6HI/IH, MOXHO HaWTH B
noxkymente CCPR/C/134/D/2841/2016 (Initial proceedings).

KoMMeHTapuu aBTOpa K 3aMe4aHUsIM roCyJapcTBa-y4YaCTHUKA OTHOCUTEJIbHO
MPUEMJIEMOCTH U CYLIeCTBA COOOLIeHHS

Hcuepnanue snympennux cpedcmes npasosoul 3auumul

2.1 B cBOMX KOMMEHTApHSAX OTHOCHTENIHHO NMPHEMIIEMOCTH M CYIIECTBA COOOIIECHHS OT
21 ¢espans 2019 roma aBTOp yTBEp)KOAET, YTO TOCYNApCTBO-YYACTHUK HE MPEACTABUIIO
HUKaKHUX JI0Ka3aTeIbCTB TOTO, YTO YIOMSHYTbIE MM HaJIyMaHHBIE CPEICTBA IPaBOBOU
3aMUTHl ABIAIOTCA 3(QGEKTUBHBIME W JOCTYHNHBIMH B pa3syMHble cpoku. Hampumep,
paccMOTpEeHHE MOCIEAHEH aleUIIY aBTOpa Ha BEIHECEHHBIH eMy IpUroBop B BepxosHoM
(denepasbHOM Ccyzie, KOTOPYIO TOCYAapCTBO-YYACTHHK BBIAAET 3a CPEACTBO IPaBOBOU
3aIIMTHI, HA MOMEHT IT0JJaull KOMMEHTapHeB ObUIO OTIOKEHO Ha rofl. ABTOpP YTBEp)KHaeT,
YTO CyaeOHas CHCTeMa TOCyAapCTBa-yyacTHHKAa WHCTUTYIHOHAIBHO TMIPEAB3ATa MO
OTHOIICHHUIO K HEMY, O Y€M CBHICTEILCTBYIOT IIPECC-pein3bl Accoruanun (enepanbHbIX
cynei bpaswmmu. OH MOAYEpKUBAET, YTO B E€AMHCTBEHHOM CiIydae, KOT/a Cy[Absl BBIHEC
pEILIeHHE TI0 CYIIECTBY B €ro MONB3y, 3TOT CyAbS OBUI OTCTPAaHEH OT JOJDKHOCTH U B
HacTOsIIee BPeMs 110 HEMY IPOBOJHUTCS PACCIICIOBAHUE.

2.2 ABTOp YTBEpXKIAET, 4TO, KaK MPEAIoJaracT rocy JapcTBO-y4acTHHUK, HAPYIICHHS €TO
IIPaB MOTYT OBITH YCTPAaHEHHI IyTE€M 00XKaJIOBAaHMS €0 MPHUTOBOPA, HEMIPABUIBHO MMOHUMAs
Xapakrtep ero ano0bl B Komwurer, KoTOpast kacaercs COOBITHH, HMEBIIMX MECTO JIO €T0
cynebGHoro nporecca 1 1o nogaun coodbmenus B Komurer. [Ipnunnenusiii eMy ymiepo He
MOXET OBITh BO3MEIEH HUKAKMM 0OXajoBaHueM npuroBopa. OH 0OBSCHSAET, YTO HU OAHA
U3 €ro >kanod, KpoMme >kaloObl Ha IPEAB3STOCTh CyAbBM TPHHAALATOTO (eaepasbHOTo
yrosoBHoro cyaa Kypuru6sr Cepxuy Mopy, He MorJia (UIypHUpOBAaTh B aleJUIALUNA Ha €T0
IIPUTOBOP, TOCKOJbKY HE HMMeNla OTHOIIeHHs K ¢akram ero nmema. Kpome Ttoro, ero
XOJaTaliCTBO € >KaJlo0OH Ha IPEAB3STOCTh YK€ OBLIIO PacCMOTPEHO HE B €ro IOJIb3Y,
1 JMo0bIe aneiuIAnuy Ha OOBHHUTENbHBIC IPUTOBOPHI HE KOMIIEHCHPOBAIM OBl €My TO,
YTO OH HOTEpsUl, MPOHAS depe3 HCHBITAHUE JUINTEIbHBIM CyJeOHBIM ITIPOIECCOM Iepes
NIPEAB3ATBIM CYAbEH, 3aBEpIIMBIIMMCS NPU3HAHHEM €ro BHHOBHBIM W TIOPEMHBIM
3aKITIOYCHUEM.

2.3 ABTOp yTBEepXKJaeT, YTO B CBOEH IIPaBOBOM IPAKTHUKE, Ha KOTOPYIO CCBUIACTCS
rocyapcTBo-yuacTHuk, Komuter u EBponeiickuii ¢yl o mpaBaM uenoBeKa NPU3HAIOT, 4TO
JIOITyCKaeTCcsl McueplaHie BHYTPEHHHUX CPEACTB MPaBOBOM 3alUTHI MOCIE AAThl MOJAYH
KaJ0OBI, HO 10 IPUHATHS PEIICHHUs O ee IpreMiieMocTd. OIHaKO OH MOJATBEPIKAALT, YTO Ha
MOMEHT I10/1a4H KaJIOOB! OH HMCUepIiall BHYTPEHHHE CPEJICTBA IPABOBOM 3allUTHI, KaK 3TO
OBUIO yKa3aHO B €ro IepBOHaYaIbHON kajobe. OH TakKe YTBEP)KAAET, YTO BOIIPOC O TOM,
SIBIISIFOTCSL JIM CPEACTBA IPABOBOM 3aILUTHl HEONPABJAHHO 3aTSHYTHIMM, Iy4YIE BCEro
OLIEHHMBATh IIPU PACCMOTPEHHH NTPUEMIIEMOCTH COOOIIECHHS.

Cyoebnuiii opoep om 2 mapma 2016 200a

2.4 ABTOp YTBEpXXIAeT, YTO OH HHMKOI/a HE OTKa3bIBAJICS COTPYAHHYATH C CYJCOHBIMU
OpraHaMM B TaKOHW CTENEHH, 4TOOBI 3TO MOIJIO IPUBECTH K IPUMEHEHHWIO cTaTthu 260
VYronoBHO-TIporieccyasibHOrO Koziekca. OH OOBSCHSET, YTO NpeNlucaHue O JOCTaBKe
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3amgepxanHoro B cyx B Can-Ilayiy ams maum moka3aHHHA Kacaioch IPYTOTro pacciieIOBaHU
W 9YTO JIETUTHUMHBIC TPOIeCCyallbHBIe AEHCTBUS B CyA€ B OTHOIICHHH CPOKOB Iadd
MTOKa3aHUN HE MOTYT OBITH UCTOJNKOBAHBI KaK OTKAa3 OT X Ja4H.

25  Astop yrtBepxkmaer, uro mosiBneHne CMM B 6 dWacoB yTpa y ero gomMa MOKHO
OOBSACHUTH TONBKO YTEYKOW HHQPOPMAMM CO CTOPOHBI TOCYIAPCTBEHHBIX OPraHOB.
OH cyHTaeT, YTO YTBEP)KACHHUS rOCYIapCTBA-YYaCTHHKA O TOM, YTO CEKPETHOCTH CyIeOHOTO
opzaepa ObUTa HEOOXOMMa TSl PEIOTBPAIICHUS OSCIIOPAIKOB, OBUTH HEUCKPEHHUMH, TaK
KaK meib opraepa Obuta mHOU. TOT QakT, 9TO aBTOp Mpeamoiarajl «coOpaTh HECKOJIBKO
KOHI'DECCMEHOB, YTOOBI yIUBUTH HX», HE TOBOPHUT O TOM, YTO X JIOJDKHO OBLIO OBITH MHOTO
WIM YTO OHM YCTPOMIM OBl IOIPBIBHYIO JeMOHCTpanuio. OH yTBEpXKIaeT, 4TO IIPOCTO
paccMaTpHBall UX KaK IMOTCHIHAIBHBIX CBHACTENEH. ABTOp NOOABISLET, 4TO TOT (aKT, 4TO
cyabss Mopy pacnopsawics HE HCIONb30BaTh HApyYHHKH, OBUIO CIETaHO He U3
YeNI0BEKOIIO0NS, a B CHITy 0053aTeNIFHOTO IpaBmiIa BepxoBHOTro (hemepansHOTo cyaa.

Ilpuoanue oznacke coOepicanuis pasiuyHblx NepexeaseHtblX meae@oHHbIX pa3co80pos

2.6  ABTOp yTBepxKmaeT, 4To 3aMedaHue oOmiero mopsaka Ne 32 (2007) Komurera, Ha
KOTOpPOE CCBUIACTCS TOCYAAPCTBO-YYAaCTHHK, KOHKPETHO KacaeTcsi HEOOXOIMMOCTH
MyOJIMKOBAaTh MOTHBBI CYACOHBIX PEIICHUH B TeX CIydasx, KOraa TpeOyeTcsi 00ecreduTh
OIPE/ICNICHHYIO CeKPETHOCTh CyIeOHOr0 pa3duparenbcTBa. OH JOOABISET, YTO ATO HUKOUM
0o0pa3oM He ONpaBABIBAcCT NPHAAHHUE OIIACKE YYAaCTBYIOIIUM B CICICTBCHHBIX ACHCTBHAX
CyZAbeH colepiKaHHs YaCTHBIX Pa3rOBOPOB, IEPEXBAUCHHBIX B PE3yJbTaTe MPOCIYIIHMBAHUSL
TeneOHOB, 10 MPEAbIBICHHS OOBHHEHU. ABTOP H00ABIISCT, YTO ONEPATUBHOE NPHIAHHUE
OrJIacKe TAaKHX IIEPEXBayCHHBIX PAa3rOBOPOB C IIENBI0 JEMOHH3ALMH MOJ03PEBACMOTO 0
NPENbSBICHAS €My OOBHHEHHUS XapaKTepHO Uil HEJEMOKPAaTHYECKOTO M aBTOPHUTAPHOTO
rocynapcTaa.

Ipocnywueanue menedhonog ad8oKamos asmopa u npuOaHue 021acke Co0epIHCaHusl
nepexeaueHHbIX pa3eo60pos

2.7 Yrto Kacaercs TPOCIYLNIMBAaHHUSA TENC(POHOB IOPUANIECKOW (UPMBI, aBTOP
YTBEPKIAET, 4TO Cybst Mopy OBLT ABaX/IbI yBEJOMIICH TeJe()OHHON KOMITAHHEH O TOM, 4TO
TesleOHHBIH HOMEp, O KOTOPOM HIET pedb, JCHCTBUTEIFHO HMMEET OTHOIIECHHE K
topuandeckoi prupme. OH 1o6aBisieT, 4To cyabs Mopy npocTo 3asBUII, 4YTO 3TO OCTAIOCH HE
3aMEUEHO CYJJOM H3-32 OTPOMHOTI0 0ObeMa paboThl, YTO ABTOP CUMTAET HEHNPUEMIIEMBIM
OINpaBIaHUEM, YYUTHIBAs KpailHIOIO cepbe3HOCTh oOcrosaTenbcTBl. Kpome Toro, aBtop
TIOSICHSIET, YTO, XOTS TOCYJapCTBO-YYaCTHHUK YTBEPKAAET, YTO ITH TeJIC(OHHBIE Pa3rOBOPHI
HHUKOTJ]a HE HCIOJb30BANCh B XOJE PAacCiefOBaHUs, Cy[l UMEI B CBOEM PACHOPSIKEHUH
MHOTOYHCIICHHBIE CTEHOTPaMMBbl 3BOHKOB, CIEJIAHHBIX M3 IOPUANYECKONH (GUPMBI, BKIIOYas
TeslepOHHBIE PA3rOBOPBI, B KOTOPBIX 0OCYXJajach CTpaTerdst 3alluThl aBTOpa,
C OCTaBJIICHHBIMH Ha TIOJNSAX TIOMETKaMH, CBHJICTENBCTBYIOIIMMH O TOM, YTO OHH
OIpEe/ICNICHHO OBUTM TpOaHAIM3UPOBaHbl  (enepaipHOil nosmmuuen?. Tor ¢akrt, dYTO
BIIOCJICAICTBMH OHM OBUIM YHHYTOXKEHBI, HE UCKIIIOYAET BO3MOXXHOCTH TOTO, YTO CTpaTerus
3aIIMTHI aBTOPA THIATENIFHO OTCIEKHUBAIACH CyJEOHBIMU OpraHaMH.

2.8 Yto xacaeTcs MOOWIBHOTO TenedoHa aJiBokaTa aBTopa Podepry Telimieiipsl, To aBTOp
YTBEP)KIAeT, YTO B MOMEHT MPOCIYIINBaHUS TelIe()OHHBIX PA3rOBOPOB B OTHOIICHUH
r-Ha Telmedpel fake He IMPOBOAWIOCH OQHIMAIbHOE pacciefoBaHue. XOTsS OXHO U3
XO/aTaliCTB, OcHapHBarollee opJep Ha OObICK, ObUIO MOAaHO He r-HoM Telmeipol, oH
TIOJINMCA BCE OCTaJbHBIC IOJAHHBIE XOJATalCTBA, M OBLIO XOPOIIO HM3BECTHO, YTO OH
SIBIISIETCSI aIBOKATOM aBTOpA.

! OcHOBHbIE IPUHLMIILI, KACAIONIUECS POJIM FOPHCTOB, IPUHIMIILI 1622,
2 ABTOp NMpeCTaBII JaHHbIE TI0/] IPUCATON MOKA3aHHs aJBOKATA, KOTOPHIH 03HAKOMIJICS B CyJIE C
MaTepHaIaMH, TOJyYEeHHBIMH B pe3yIbTaTe MPOCIyIIHBAaHNS TeIS(POHHBIX Pa3TOBOPOB.
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Omcymcmeue becnpucmpacmnozo cyoa

2.9  ABTOp yTBepXKAAaeT, YTO TOCYJApCTBO-YYaCTHHK HE IPU3HAIO HEIOCTATOK BO
BHYTPEHHEM 3aKOHOJATENBCTBE. HenocTaTok 3aKimodaeTcst B TOM, YTO CyAbe, KOTOPHIH Ha
CTaAUM CIICICTBUS OpeNelsieT, YTO II0J03pPEeBaeMblii, BEPOsTHO HIH CKOpee Bcero, Oyner
NPU3HAH BUHOBHBIMS®, pa3pellaeTcsi BIIOCJICICTBHUHM B3SATh HA ceOs pONb CynbH B XOJE
cynebHOTO Tporiecca. Y CyIObd HEM30EXKHO COXPAHSIOTCS B3TILABL, CHOPMHUPOBABIIUECS
OpY NPHHATUM pENIeHHH Ha JTame CIEeNCTBHUS, 4YTO 3acTaBeT ero JeHCTBOBAaTh
MIPEB3ATO BO BpeMs cynmeOHoro mporecca. OH OOBSCHSCT, YTO, COTJIACHO BHYTPCHHEMY
3aKOHONATENBCTBY, IJIS BBIJAYM IIOCTAHOBICHHH KaKk O MPOCITYLIMBAHUM Tele()OHHBIX
PasroBOpOB, Tak O HPOBEICHUH OOBICKA M H3BATHH YIIUK CyIbs JOJDKEH 00J1alaTh BHICOKOM
crenieHpI0 mHpopMIpoBaHHOCTH. OH NM00aBIAET, YTO Ba)KHO HE TO, Pa3pelIeHO JIH 3TO
3aKOHOM, @ TO, COOTBETCTBYET JI 3aKOH WJIM KOHKpEeTHBIe (hakThl feia [lakry.

2.10 ABTOop yTBEepXKIaeT, UYTO, HECMOTPS Ha 3asABICHUS TOCyJapCTBa-y4acTHHKA,
HACTAaUBAIOIIETO Ha TOM, YTO POJIb CYJbU II0 YTOJIOBHBEIM JiefiaM B XOJe MPeIBAPUTEILHOTO
CIISICTBUSL SBJIACTCS ITAaCCUBHOM, cynbst Mopy He co3jaBaj BICYATICHHS 4YeENOBEKa,
JEHCTBYIOIETO MAcCHMBHO. ABTOp yTBepXKIaeT, 4To cyabsi Mopy uzoOpaxan cebs u
no3Boss1 CMU u300paxaTh ce0si B Ka4ecTBE TJIABHOIO Iepos OOphOBI ¢ KOPPYIIHEH.
Kpome Toro, BcieacTBre akTHBHOTO HPOABIKCHUS CyAbeid Mopy TEOpHH «CyIbU-OOpIiay
CO3JaNach CUTyallMs, KOTJa ONpaBJaHHE aBTOpa B XOJe CyneOHOro mporecca MOA ero
NpeNCceaaTeIbCTBOM CTalo OBl CEPhE3HBIM YAAPOM IO PEIyTaluH U CaMOJIOOHIO CyIbH
Mopy. ABTOp 100aBISET, YTO B €ro kajxobe He OCapHBacTCs NPaBO CyIbH YUTATh JICKLIMU
WM TocenmaTh MyOonu4yHsle Meponpustus. OngHako TpeGoBaHHE OECIPHCTPACTHOCTH
00s13pIBaeT cyell BecTH ceds Ha Iy OJIMKe TaKHMM 00pa3oM, YTOObI pa3yMHBIE PEICTaBHTEIH
00IIECTBEHHOCTH HE BOCIPHHUMANHN UX KaK IPEeaB3SATHIX?,

2.11 ABTOp yKa3bIBaeT Ha J[Ba HOBBIX ()aKkTa, KOTOPBIE IEMOHCTPUPYIOT, YTO Cyabsi Mopy
OBbLT IPEB3ATHIM C TOTO MOMEHTA, KaK OH ObUI Ha3HA4eH Ha JOJDKHOCTH CJICACTBEHHOTO
cyneu. 1 okTsa0ps 2018 rona, 3a mIeCTh THEH MO MEPBOTO Typa MPE3UICHTCKUX BHIOOPOB,
OBIBIIMIA CyIbsi OMyOJMKOBAJ €AMHCTBEHHBIC ITOKA3aHHs, NaHHBIE B PaMKaxX CAEJIKH CO
CJIEZICTBHEM B XOJI€ OTIEpaLlH «ABTOMOIKa», B KOTOPBIX aBTOP OOBHHSJICS B COBEPIICHUN
npectymienuid. Ilokasanust ObiBIIero MuHHCTpa (uHaHCOB AHTOHMY [lamoyum ObuM
(dakTHyeckn OTKJIOHEHBl @enepalbHON MPOKYpaTypoil, KoTopas yKaszana, YTO 3TH
MIOKa3aHMs HE CO/IEPKAT JOCTATOYHO JO0KAa3aTeIbCTB MIIM XOPOIIHX CIIEACTBEHHBIX 3aIIEIOK.
OnHako mocie 00HapoI0BaHMsI ITOTO JOKYMEHTaA Cy/Ibsi MOpy 3HAUUTEINBHO COKPATHII CPOK
TIOPEMHOTO 3aKitoueHus r-Hy [lanoyum u nmpemocTaBui eMy NpaBo Ha JOMAIIHUI apecT.
ABTOp yTBEpXKJaeT, YTO KOH(UACHINAIbHBIE TOKa3aH!s ObIIM NPUIAHbI IIMPOKOH OTJIacKe
mepes; BeIOOpamu. ABTOp Takke HallOMHUHAeT, 4yTo B nekabpe 2017 roma cymbs Mopy
coobuun CMU, uro: «aist MeHs ObLITO OB HEYMECTHO AyMaTh O KaKoi-Ti00 MOTUTHIECKON
JOJDKHOCTH, TIOCKOJIBKY 3TO MOJKET, CKa)X€M TakK, BBI3BaTh BONPOCHI K YECTHOCTH PabOTHI,
KOTOpYIO 51 TpOJENan 0 CerofHsAmHero Aug. IloaTroMy s aymaro, 9To 3TO ObUIO OBI
neymectHo»®. B HosiOpe 2018 roma n3bpanHbiii Ha TOT MOMeHT npe3ujieHT JKanp Meccuac
Bonconapy o00bBsBMII, YTO Ha3HAYUT CyIbl0 MOpPY MHHHCTPOM IOCTHIMM B CBOEH
aJIMHHUCTpPALINH, HA YTO TOT, HECMOTPSI HU Ha YTO, COTIIACHIICSL.

2.12 ABTOp HalmOMHHAET, YTO CYIbsI MOpY, KOTOPHIA HE SBIIICS aleJUBIIAOHHBIM CyIBEH,
HaxoJQWwics B OTIyCKE B MOMEHT HpuHATUSA 8 uions 2018 roxa anessisiqUOHHBIM CyAbel
®denepanbHOrO0 peruoHambHOrO cyna Poxepumy ®aBperoMm, KOTOpOMY OBLIO HOPYYEHO
paccMOTpeHHe JIe B MEpHOJA CYIACOHBIX KAaHUKYJ, PEHmIcHHS 00 OCBOOOXKICHHH aBTOpa
U3-TI0J] CTPaXKH, HO TEM HE MEHEe OH OTJAJI IO Tele(OHY paclopsHKeHUE 00 OTMEHE 3TOTO
pemenusi®. ABTop 100aBise€T, YTO TOT (PAaKT, YTO BJIACTH TOCYAAPCTBA-YUACTHUKA
MpeciieAyI0T B YTOJOBHOM MOpsiAKe Cynbio PaBpeTy 3a OCYLIECTBICHUE €T0 IOPUCAUKIIIH,

6

Hamnpumep, oTnaBast pacnopspkeHHS O IPOBEACHUH 00BICKOB U H3BSITUH YUK M IIPOCITYIINBAHIA
Tese)OHHBIX Pa3rOBOPOB.

3ameuanue obmero nopsiaka Ne 32 (2007) Komurera o mpaBe Ha paBeHCTBO TI€Pef CylaMU H
TpubyHaJlaMH M TIpaBe KaXkJ0ro Ha CIIpaBeINBOE CyAe0HOe pa3oupaTebeTBo, m. 21.

OPOVO online, “Ha um ano, Moro disse que postular cargo politico ‘néo seria apropriado’”,
3 November 2018.
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aHe cyapio Mopy, KOTOpBI BMeIIajcs, 9TOOBI BOCCTAHOBUTH CBOIO IOPHCIUKIIHIO,
BEITJIIIUT KpaifHe HEOOBITHO.

2.13 ABTOp TakKe YTBEpXKHAeT, YTO TOCYJapCTBO-YYaCTHHUK NBITACTCS BHIIAThH
NPenB3sATOCTh CyAa 3a MPOCTOE OCYIISCTBICHHE CBOOOIBI CJIOBA WM AaCCOLUALUH.
OH yTBepXkIaeT, YTO NPH OIPECICHHOM IOAXOJAE 3TO MOXKET HNPUBECTU K NPEAB3ATOMY
OTHOLICHUIO K OOBHHJIEMOMY U, KaK CJIEACTBHE, K HECIPaBELINBOMY CyAeOHOMY
pa3bupaTenbeTBy. XOTs HEKOTOPBIE MPEB3AThIC BEICKa3bIBAHMS, HAIIPUMEDP BHICKa3bIBAHHS
CyZAeHCKUX accoluanuii, He SBISIOTCS HE3aKOHHBIMH, OHH MOTYT MMETh IOCJICICTBHUS C
TOYKHM 3PEHUS CIIPABEUIMBOCTH PACCMOTPEHUS alleIUIILHH.

Puck beccpounozo npedeapumenvHo2o 3aKu04eHs]

2.14 AmtOop yTBep)KHmaeT, UYTO, XOTSI Cyabsi Mopy He SBILUICS HHUIMATOPOM
NPEeIBAPUTEILHOTO 3aKIIOYCHHUS aBTOpa, OH PACIOPSIHIICS OTMEHHTH OCBOOOXKACHHE
aBTOpPa, 0 KOTOPOM pacnopsauics cyaps PaBpery. ABTOp MOSCHSAET, YTO HA MOMEHT HOAA9N
COOOMIEeHHsT ero jkajoba OCHOBBIBANACh Ha BO3MOXKHOCTH €ro 3aJep)KaHus, KOTOpas
CyIIECTBOBaJia, MOKa OH HAaXOAWICS MoJ opucaukumed TpuHanmmatoro denepanbHOrO
yrojoBHoro cyna KypuTtuObl, cyma cynpn Mopy, KOTOPBIA YK€ BBEIHEC pEIICHHE O
NpeIBapUTEIbHOM 3aKIIFOYSHUH MO CTPaXKy 29 I003pEeBacMBbIX B ONIEpAlii « ABTOMOKaY.
OH HalOMHHAeT, 4TO, COIJIAaCHO NpakTHke Komurera, OH UMeeT NpaBo MOAATh Kainody B
KAueCTBE «OKEPTBBD», MOCKOJNBKY CYLICCTBOBAJ PEANbHBIN PUCK TaKOTO HAPYIICHHUS €ro
npas’.

Hpe3me;uﬂ HeBUHOBHOCMU

2.15 ABTOp yTBEpKIaeT, 4TO rOCYAapCTBO-yYaCTHUK BHOBB CCHUIANIOCH HA CBOOOY CIIOBa,
9YTOOBI OIPaBIaTh IPEIB3ATHIE U «SIIOBUTHIE» HAIAJKH Ha aBTOPA, OOBSABIIAS €TO BHHOBHBIM
710 ¥ BO BpeMs cyaeOHoro pa3duparensctBa. OH HAIIOMHUHAET, YTO TOCYJapCTBO-YUACTHHKA
OTJIIMYAeT OTCYTCTBUE 3aKOHA O HEYBAXKEHHUH K Cy.Iy, KOTOPBIN 3arpernan Obl BEICKa3bIBAaHHE
NIPEAB3ATHIX 3aMEYaHHUi XOTs OBl 1O OKOHYAHUs CyaeOHOTO mpomecca. ABTOp 100aBIIseT,
yro 90-MuHyTHas mnpecc-KOH(EepeHIHs, NPOBEICHHAs YYacTBOBABIIMMH B OIEpPaIUU
«ABTOMO¥Ka» COTPYIHUKAMH ITPOKYPATYPHI, OblJIa OpraHn3oBaHa He A7 HHYOPMHUPOBAHHUS
0O0IIIECTBEHHOCTH, a SIBJISUIACh IPONAraHMCTCKUM MEPONpPHATHEM, IPU3BaHHBIM yOeIuTh
ayAMTOPHUIO B BHHOBHOCTH aBTOpa. OH yTBEpIK/AeT, 4YTO HY OJIMH U3 (PaKTOPOB, YIOMSIHYTHIX
cyabeii Mopy B IOINBITKE ONpaBaaTh npecc-KoH(epeHuo®d, He onpaBabBaeT MyOIHMIHYIO
JIEMOHHU3AIIMIO aBTOPa MPOKypopamMH. UTO KacaeTcsl Ipecchl, aBTOP YTBEPXKIAET, YTO €ro
xajoba Kacajgach HE W3JIOKEHMs (HaKTOB MM HOBOCTEH, a NPEIB3STHIX KOMMEHTapHeB,
KOTOpBIE 03BYUHBAIIICH ITPOKYPOPAMHU U ITOPOXKIAIH 0XKHIaHUE TOTO, UTO OH OYyJIeT MPU3HaH
BuHOBHBIM. CMU nmeroT mpaBo cooOmaTth 00 OOBHMHEHMSX M JOKa3aTeNbCTBAX NPOTHB
aBTOpa, HO OHM HE UMEIOT MpaBa COOOIIATh O BHHOBHOCTH TOJICYANMOTO JI0 €r0 OCY>K/ICHHS.

Ilpaso conocosams u 6vims U3OPAHHBIM

2.16 ABTOp yTBEp)KIAcT, UTO MPABO OBITh N30PaHHBIM MOXKET OBITh Pa3yMHO OTPaHUYCHO
JUISL TeX JIUI, OOBHHUTEIbHBIH NPUTOBOP KOTOPBIM BCTYNWJI B 3aKOHHYIO CHIIy, HO TakKoe
orpaHudeHHe OyAeT Hepa3yMHBIM, €CIIM INPUTOBOP BCE €IIe MOMIEKHUT O00XKaJOBAHHMIO.
OH HamoMHWJI, 4TO 3TO 3ampewieHo cratbeil 15 KoHcTuTyumu rocynapcrBa-ydyacTHHKA,
KOTOpasi MpeaycMaTpHBaeT BO3MOXKHOCTH JIMIICHHS ITOJIMTHYECKUX IIPaB TOJIBKO IOCHE
BBIHECEHHsI OKOHYATEIEHOTO OOBUHHUTEILHOTO MPUTOBOPA.

Bpemennvie mepui

2.17 ABTOp J00aBISET, 4YTO TOCYJapCTBO-yYaCTHHK HE TNPEACTaBMIO HUKaKUX
0OBSICHEHUII TOro, MOYEMY €ro BJIACTH OTKa3aJHCh BBITOJHUTH Npock0y Komwurera o
NIPUHSTHA BPEMEHHBIX Mep.

7 Cwm. Kunonep npomus Kanaowr (CCPR/C/48/D/470/1991).
8 CCPR/C/134/D/2841/2016 (Initial proceedings), 1. 4.24.
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I[OHOJ'IHI/[TCJ'ILHLIQ 3aMeYaHusd rocyiapcrea-y4aCcTHUKa

3.1 14 wmapra 2019 roma TOCYZAapCTBO-YYACTHHK IIPEACTABIIIO OIIOJHHUTEIHHEIC
3ame4aHus. OHO MOBTOPWIIO CBOW NPEIbIIYIINE 3aMEYaHUsI OTHOCHUTEIILHO MPUEMIIEMOCTH
COOOIIEHHMS U TI0 CYIIECTBY Kano0 aBTopa mo ctathsaMm 9 (myHkT 1), 17 u 25 ITakra.

Omcymcmeue becnpucmpacmuozo cyod

3.2 TocymapcTBO-y4acTHHK YTBEP)KAAeT, 9YTO HENb3sl CUYMTATh, YTO BCE CyABH M
IIPOKYPOPHI BBIIOTHSAIOT CBOM O(QHIIMATIBHEIC O0S3aHHOCTH II0]] BIMSHHUEM MHEHHS CBOUX
po¢eCCHOHATBHBIX ACCOIMANNH, IpeHeOperas MPUHIIUIIOM BEPXOBEHCTBOM 3akoHa. OHO
J00aBIIAeT, YTO PACCIENOBAHUE MOBeAEHHA cyapu PaBpeTy ObUIO HayaTo Ha 3aKOHHBIX
OCHOBaHMAX B CBS3M C MPU3HAKAMH HCIOJIBb30BAHUS CYHCHCKOH MOIDKHOCTH JUIS
MIPOJBIKCHUS YaCTHBIX MHTEPECOB. B OTBET Ha yTBEpXKICHHUE aBTOpPa O TOM, UTO COTJIACHE
cynpu Mopy Ha Ha3Ha4Y€HHE Ha OCT MUHHICTPA IOCTHIINH «IIO3BOJISIET CAEIATh BBIBOJ O TOM,
YTO OH CTPEMHJICS 3aHSATh HOIUTHIECKYIO JOJDKHOCTh M BOCIHOJIB30BATHCSI CBOCH PONBIO»,
94T00BI 0OPATUTHCS K HOIUTHYECKUM IPYTIIIaM, HACTPOCHHBIM NIPOTHUB aBTOPA, TOCYJapCTBO-
YYaCTHHK 3asIBJICT, YTO MPEIIOJIOKCHNE O CYNIECTBOBAHWU JIMYHBIX HAMEPEHHH MPOCTO
He ABJIAETCS CyAeOHBIM [OKa3aTeIbCTBOM M HE MOJDKHO IPUHUMAThCS BO BHHMAaHHE
KomureTom.

3.3 Uro kacaercs CHEJKH CO CIEACTBHEM T-Ha [lamodum, TOCyIZapCTBO-YYacCTHHK
MTOJITBEPKIACT, YTO MOBEICHHUE CynbH Mopy OBUIO B yCTaHOBICHHOM TOPSIKE OJ0OpPEHO
®denepanbHBEIM PErHOHANBHBIM cyfoM. OHO 100aBiIseT, YTO TONBKO YacTh MaTEPHAIOB
CHCTIKH CO CIIEACTBHEM, KOTOpas ObUIa HEMOCPEICTBCHHO CBS3aHA C MPOIECCyaTbHOH
CTOpOHOM, ObUIa PHOOIIEHA K IPYroMy YTOJIOBHOMY HCKY, B KOTOPOM (PHTYPHPOBAIH H
r-H [Tamouun, u aBtop. [locne mproOIeHNS B COOTBETCTBHH C ITyHKTOM 3 CTaThu 7 3akoHa
Ne 12850/2013 meficTBOBaIIO MPaBUIIO TIACHOCTH MPOIIECCYATBHBIX NEHCTBUHN U COepKaHNE
MMOKa3aHWH, JaHHBIX B pPaMKax CHCIKH CO CIEACTBHEM, HE MOTJIO JEepKAThCS B TaifHE.
locynmapcTBO-y4acTHHUK [JOOABIAET, YTO aIBOKAT aBTOpa MPOCHI TPHOONIUTH BCE
MaTepHalbl CIIEJIOK CO CICJCTBHEM K YTOJOBHOMY JIIy W YTO pEIICHHE O MPUOOIICHUH
9TOH 4YacTH HE OBUIO TOJHWTHYECKHM, a CKopee OBUIO HampaBlieHO Ha oOecredeHue
3¢ PEKTHBHOCTH CICTIOK CO CIIEICTBHEM H JOCTYIa OOBHHSAEMBIX K MOJTHON HH(OpMAITHH.

Puck beccpounozo npedeapumenbHo2o 3aKu04eHUs.

3.4  TocymapcTBO-y4aCTHHK IIOBTOpSIET, 4YTO aBTOp HHKOTJa HE IOJBEpraics
JIOCYAeOHOMY 3aKJIIOYEHHIO IO CTPaXy M 4YTo Kak [lakr, Tak M HaIMOHAIbHOE
3aKOHOJIATENIBCTBO JIOIYCKAOT 3aep>KaHMsl, KOT/1a OHU HEOOXOMMBI U OCYIIECTBIISIOTCS Ha
3aKOHHBIX OCHOBaHUX. OHO J100aBIISIET, YTO TIOPEMHOE 3aKIIIOUCHNE aBTOPa ICHCTBUTEIBEHO
OBUIO OCYIIECTBIICHO Ha 3aKOHHBIX OCHOBAHMSAX U B COOTBETCTBHH C [lakTOM.

Hpe3ymnuuﬂ HeBUHOBHOCmMU

3.5 TocymapcTBO-y4acTHHK YTBEp)KHAeT, YTO B CBETE€ €ro MNPEAbLIYNIMX 3aMedaHHit
MEXIy HE3aBUCHMOCTBIO CyAEOHOW BIacTH, CBOOOZOI cioBa W OOmMM IPaBOM Ha
nH}opMannio BO BHYTPEHHEH NPAaBOBOH CHCTEME JOCTHTHYT OallaHC B COOTBETCTBHH C
MEXIyHapOoAHBIME cTaHnapTamMu. OHO 100aBIsET, YTO Jen0 OBLIO PACCMOTPEHO C YYETOM
HEOOXOAMMOHN IOJOTYETHOCTH THepes OOIIeCTBOM MW OTpaHHYEHHUH, OO0YCIIOBIEHHBIX
NPUHOMIIAMU PaBEHCTBA, OECIPUCTPACTHOCTH M BBICOKMMH STHYECKUMH CTaHAapTaMy
JESITebHOCTU CYAEH U IPOKYpPOPOB.

JononanTenbHas undopMamnys, mpeacTaBIeHHasi aBTOPOM

41 10 oxta6ps 2021 roma aBTOp NPENCTABWII JOMOJHUTEIbHYIO HH(OPMALHIO,
COJepKallyl0 HOBble (DAKTBl W  JONOJHHUTENBHBIE KOMMEHTAPHHM  OTHOCHTEIBHO
MIPUEMIIEMOCTH U CYILIECTBA Jea.

Hosvie paxmuol

4.2 7 Hos0pst 2019 roma BepxoBHbIN (enepanbHbIA Cy MOCTAaHOBWII, YTO cTaTbs 283
YT0I0BHO-TIPOIIECCYAILHOTO KOJIEKCa T'OCYNapCTBa-y4aCTHHUKA, yCTaHABIMBAIONIAs, YTO
OoOBHHSIEMblE HE MOTYT OBITH 3aKJIIOYEHBl B TIOPbMY JIO BBIHECEHHS OKOHYATEIBHOTO
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[IPUTOBOPA, SABJISCTCS KOHCTUTYLIMOHHOMN. DTO PEIICHUE TI03BOJIMIIO OTIOXKHUTh UCIIOIHEHUE
BBIHECEHHOTO aBTOPY MNPHUrOBOpa, OCTABICHHOTO B CHJE AaNe/UIMOHHOW WHCTaHIUCH,
B TO BpeMsi KaKk Ha PAaCCMOTPEHHUHM HAXOJMINCh JPYTHe YPE3BbIYAMHBIC AaNeIUISIUH.
Ha ocHoBanmu 3TOTO pemneHus aBTop 6bu1 0cBoO0XkAeH § HOsIOps 2019 roma mocne 580 mHei
HEO0OOCHOBAaHHOTO 3aKJIIOUCHUS U JINIICHHUS IIpaBa rojocoBaTh M OBITh H30paHHBIM.

4.3 8 mapta 2021 roxa noxmagguk BepxoBHOTO (enepaabHOTO Cya yI0BISTBOPUI OTHO
13 XOIATalCTB aBTOpa O IPHUMEHEHWH NPOLEXyphl Xabeac KOpIyC, IOCTAaHOBHUB, UYTO
pELIeHUs] TPUHAANATOTO (enepalbHOTO YroJOBHOTO cyna KypuTuObl, BKITOUas perieHus
cyneu Mopy u I'abpuanst XapaT, CyIbHd TOTO XKe cya, Ha3HAYCHHOM ISl BpEMEHHOM 3aMEHBI
cyapu Mopy, o IpU3HaHUH aBTOpa BUHOBHBIM®, OBIIN BEIHECEHBI B OTCYTCTBHH HAJUICKAILEH
topucaukiyy. [lo MHEHHIO cyza, ABa OOBMHHTENBHBIX NPHUTOBOpa aBTOPY M ABA JIPYTUX
paccienoBaHus, CBA3aHHBIX C MHcTHTyTOM Jlynmbl, He OBUTM HampsMyIO0 CBA3aHBI C
onepauuei «ABTOMOMKay, a Kacalauch IpyrMX OpraHOB rOCyAapCTBEHHONW aMUHUCTPALIH.
B cBs13u ¢ 9THM 0OBHHUTEIBHBIC IPUTOBOPHI B OTHOIICHUH aBTOPa OBUIN OTMEHEHBI X,

44 23 wmapra 2021 roma BrOpas Koiulerus BepxoBHoro ¢enepansHOro cyna
YIOBJICTBOPHJIa BTOPOE XOJAATAfCTBO aBTOpa O NMPUMEHEHHH MPOLEyphl Xabeac KOpIyc,
NPHU3HAB, 4TO cyabs Mopy Obu1 HeoOBbekTHBEH!!. B cBOEM 3aKIIIOUCHUH CYJ MEPEUHCITII
clienyromye ceMb (aKTOB, BCE M3 KOTOPBIX, [0 MHEHUIO aBTOpA, MOATBEPIKAAIOT
000CHOBaHHOCTB €T0 KaJoo:

a) cyneOHBId opmep oT 2 wmaprta 2016 roma Opur BeIIAH cyabeir Mopy
NPEXIEBPEMEHHO 03 IPeABApUTENBHOTO BHI30BA aBTOpa B CyH, Kak Toro Tpedyer
cTathst 260 YT0JI0BHO-TIPOIIECCYaTbHOTO KOJICKCA, M IPUBJICK BHUMAHHE K aBTOPY, yIIEMIISS
€ro JOCTOMHCTBO U €0 NMPaBO Ha MIPE3yMIIIHI0 HEBUHOBHOCTH;

b) MPOCITyIINBaHUE TeNe(OHOB aBTOPA, @ TAKXKE UYJICHOB €r0 CEMBbU U €ro
aZBOKaTOB (IIpojoipkaBmieecss B TedeHne 30 OHE M BKIOYABIIEE HPOCITYIIMBAHUE BCEX
pasroBOpoB MEXIy 25 UiICHAMH IOPHIMYECKOM (GHUPMBI) C MEIbI0 OTCIECKHBAHUS H
MIPEABOCXUIICHNE CTPATEeTnH 3aluThl TPEICTABII0 co0oH TpyOoe HapylleHHe €ero
KOHCTHTYLMOHHOTO TIpaBa Ha MOJHOLECHHYO 3aIlUTY;

c) MPU/IaHKE OTJIACKE ITIEPEXBAYCHHBIX Pa3rOBOPOB C WICHAMH CEMBH U TPETHHMHU
JIMIAMH, MOJTYYEHHBIX B pe3yjbTaTe NPOCIYIINBaHMS TeJe(OHOB, ObUIO MAHUITYJISTHBHO
M30UpaTebHBIM, OCOOCHHO pa3roBopoB oT 16 mapra 2016 roma MeXOay aBTOPOM H
ToramHM npesugenTom bpasunmnn [lunmoit Pyccedd, koTopsie Obliin mpuaans! oriacke B
MIepHO/l OTPOMHOTO HAIPSDKEHHs B OOIIECTBE rOCyAapcTBa-ydacTHHKAa M KoTopble Teopu
Anpbuny 3aBacku, cynpsi BepxoBHoro denepaibHOro cyna, OOBSBHI IOJYYEHHBIMH
HE3aKOHHO, TOCKOJIbKY OHM OBUIN IIEpEXBaueHBI IT0CIIE CyIeOHOTO PEIIEHHS O IPEKPaIIeHIH
MIPOCIYIINBAHUS TEIC(POHOB;

d) JEeHCTBYS, IPEANPHHSITHIE IAKe B OTCYTCTBUH FOPUCIUKLIUH [0 TAHHOMY JIeITy
W BO BpeMs HaXOXICHUS B OTIYCKE C LEJbI0 BOCIPEMATCTBOBATh HCIIOIHCHUIO
NOCTAQHOBJICHHS, NPUHATOrO OT WMeHH DenepajabHOrO PErHOHANBHOIO cyna 6 MO
2018 roma cyapeii ®aBpety, KOTOPBIA Mpeanrcal 0CBOOOINTh aBTOpPa U3 TIOPBMEI H JaTh
eMy BO3MOYKHOCTH y4acTBOBaTbh B BHIOOpax; Cyabsi Mopy IOIIeN JO TOTrO, YTO MO3BOHHI
TOTJalIHEMy TeHepajlbHOMY aupekropy @DemepanbHOW TONMIMM M CKa3al eMmy He
BBINIOJIHATh NPHKA3, NEHCTBYs Tak, Kak eciad Obl OH ObUI coTpynHukoM DemepalbHON
MIPOKYPAaTYPBl, C LEJIbIO yIep>KaTh IOJICYANMOr0 B TIOPbME B paMKax Jiell, B KOTOPBIX OH YXkKe
TIPUHSIT yYacTHE B KaUueCTBE Cy/IbH;

6 despains 2019 roga cyaps Xapar npurosopuiia aBropa k 12 rogam u 11 mMecsinam TIOpeMHOTO
3aKJTI0YEHHMS 32 KOPPYIILMIO U OTMBIBAaHHUE JICHET B Jielie 0 COOCTBEHHOCTH aBTOpa B ATnbaite.
Pemienne mokmamunka 06110 oaTBepxaeHo 15 anpens 2021 romga kosterueit BepxoBHoro
(enepanpHOTO CyAa, 3aceAaBIIeii B MOJHOM cocTaBe, 8 ronocamu npotuB 3. 22 ampens 2021 roxa cya
W37aJT pa3bICHEHNE, B KOTOPOM OMPEIENUIL, YTO pa30HpaTebCTBO B OTHOIICHUH aBTOPA JOJDKHO
poBoauTEC DenepanbHBIM CyIOM (eepalbHOrO OKpyTa rocy1apcTBa-y4acTHHKA.

Perrenne Bropoii kosiernu BepxoBHoro denepanbaoro cyna ot 23 mapra 2021 roga 6su10
noarBepskaeHo 23 uions 2021 roxa koyuterueit BepxoBHOTro ¢eaepabHOro cya B IIOJTHOM COCTaBe

7 ronocamu npotuB 4. 24 urons 2021 roja BTopast KOJUIETHs paclpoCTpaHmiIa 3TO 3aKJIIOYEHHE Ha
BCE IPYTHE PACCIICIOBAHUS B OTHOIICHUH aBTOPA, B KOTOPHIX YYaCTBOBAJ Cyabsi Mopy.
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e) 4eTKO c(hOpPMYJIMPOBAHHOE CyAbel Mopy B PELICHUH MO AEITy, KaCaroueMycs
CTPOUTEIBHBIX KOMIIAHUH, KOTOPBIE IKOOBI TIOMOTJIH aBTOPY KyIIUTh KBAPTUPY Ha KYpOpTe,
MHEHHE O SIKOOBI OCKOPOMTEIBHOM IIOBEJCHMH 3aIIUTHI aBTOpa, B TOM YHCIE €To
YTBEpIKICHHE, YTO 3aIUTa JeHCTBOBAIA B arPECCUBHOM MaHepe, HapyIas MpoLeccyaabHbIE
HOPMBI IOBE/ICHHS, CTPEMSICh OCKOPOUTSH €ro;

f) CHATHE KOH(QHUACHINAIBLHOCTH CO CHENIKH, 3aKIIOUYEHHOH €O CIICICTBHEM
r-HoM [lanouuw, 1 mepenada ee comepskaHus JIUIAaM, BEIYIIIUM PaccieIOBaHUE B OTHOIICHUH
Wncruryta Jlynel, yTo OBUTO CHENaHO, KOT/AA cTaaus cOopa JOKAa3aTeNbCTB B PaAMKaxX 3THX
paccieoBaHUH y)Ke 3aBEpIIIIIach, YTO 03HAYAJIO, YTO COAEPKAaHUE CICIKH CO CIEACTBUEM
HE MOTJIO CIyXXHTh OCHOBAaHMEM JUIS BBIHECEHHs OyIyIIero mpuroBopa; KpoOMe TOTo, 3TO
OBUIO CHENaHO Yepe3 TPH MECsIa MOC/e BHIHECCHHS CyAE€OHOTO PEHICHHS, YTBEPANBIIETO
CHENKY CO CIICICTBHEM, YTO COBIAJO C KAaHyHOM BBIOOPOB M OBUIO CAETAHO IO JHIHOH
WMHULMATUBE CyIbH Mopy, T. €. 63 3ampoca co CTOPOHBI OpraHa poKypartypsI?;

) corjacMe 3aHATh JOJDKHOCTh MHHHCTpa IOCTUIMM B  HBIHEHIHEH
aZIMHHUCTPALUH, T. €. B aJMHHHUCTPAINH TIABHOTO IOJUTHYECKOTO NMPOTHBHHUKA aBTOPA,
KOTOpOMY cyzbsi Mopy moMor n30patbcsi; TakuM 00pa3oM, Cyabs Mopy MOIyduI MpAMYIo
BBITOY OT BBIHECEHHS OOBHHUTEIHHOTO IIPUTOBOPA ABTOPY U JIMIICHUS €r0 CBOOOIBI.

Ipuemnemocmo

45 ABrop o0OBsicHseT, 4TO pemieHHe BepxoBHOro ¢emepanbHOro cyma HE MOXKET
paccMaTpuBaThesl Kak 3((GEKTHBHAs KOMIICHCAWs 32 HAHECEHHBIH €My IAThIO T'OAaMH
panee ymep06. CpencrBo mpaBoBOM 3amuThl 3(GQHEKTUBHO TONBKO B CIy4ae €ro
CBOEBPEMEHHOCTH U CIIOCOOHOCTH 00eCIIeunTh BO3MENIeHHE yiepoa. Bpen, nmpuunHeHHbIH
aBTOpYy, OBII TakoB, 4YTO TpebOBal CKOPEHIIEro WCIpaBICHUS, OE3yCIOBHO, MO
npe3uneHTckux Beibopos 2018 roma. CpencTBo MpaBOBOi 3alIUTHL, B TOM BHIE B KAKOM OHO
ObUIO TPENOCTABICHO, CTAN0 CIMIIKOM 3alO3JalbIM JUIi TOTO, YTOOBI CUYHMTATHCS
s dexTuBHEIM. Kpome TOT0, XOTS B pEIICHNH 3aTParuBajiCh EPBbIC TPHU JKaJIo0bl, TITaBHOE
BHUMaHHE OBUIO yIeJICHO )ka100e aBTopa 0 HapyIIEHHH €T0 IIpaBa Ha OeCIPUCTPACTHBIN CYI.
OHO He IpeaycMaTpHBAIO HUKAKOM KOMIIEHCAIIMH WM KaKOW-THOO (OPMBI PECTHTYIUH,
KpOME peTpOaKkTHBHOW peabOwmuramuu. Kpome Toro, pemeHue OBLIO NMPUHATO HE MO
X0JIaTalCTBY, KOTOpOE OBLIO MM MOTIIO OBITh mogaHo B 2016 roxy. Cya NpHHSI pelieHne
ToNbKO 25 utoHs 2019 roxa, yepe3 HECKOIBKO HEAeNb Mociae 00OHAPOIOBaHMS CTEHOTPaMM,
KOTOpBIE MTOKA3IM TECHYIO CBSI3b CyJIbH MOpy CO CTOPOHOI 0OBHHEHHS. DTO OBII HOBBIH
(axT, KOTOPHIH He OBLT CBS3aH C MaTepUaNaMu, epeJanHbMu cyay B 2016 roay. Tomsko B
nexkabpe 2019 roma cyn NpHHSUT pEIIEHWE OTKPBITH JOCTYI aJBOKaTaM aBTopa K
(denepaybHBIM ~ JIOChE, B  KOTOPBIX COJEPXKAINCh HEOCIHOPHMBIE JIOKA3aTeNIbCTBA
npeas3sTocTH. CpeIcTBO MPaBOBOM 3aIIUTEI, B TOM BHJIE B KAKOM OHO OBIIIO IIPEIOCTABIICHO,
CTaJIO CIMIIKOM 3aI03JajibIM JJIsl TOro, 4ToOBl cunTarhes d(p¢exTuBHBIM. [loaToMy OH
npocut KoMuTeT paccMOTpeTh COOOIIEHHE 10 CYIIECTBY.

Jlono/THNTe IbHBIE 3aMeYaHUS TOCYIapPCTBA-YYACTHHKA

51 15 HosOps 2021 roma TOCYAapCTBO-YYACTHHK IPEICTABHIO OMOJHUTEIHHEIC
3aMeuYaHusl OTHOCUTEIBHO MPUEMIIEMOCTH U CyIlecTBa coobmeHus. ['ocyaapcTBo-y4acTHUK
3asBIIAET, YTO BepXoBHBIN (heepanbHbIi Cy/ COTIACHIICS C YTBEPKICHUSIMH aBTOPa B CBOMX
pemeHusx, npuHAThIX B 2021 rofy, u 4To Bee pelIeH s, BRIHECEHHBIE 110 YTOJIOBHBIM JIENaM,
Obut oTMeHeHbl. OHO yTBepKIaeT, 4To (aKThl JOKa3bIBAIOT, YTO ABTOP HE HMCYEpIIall
BHYTPEHHHE CPEJICTBA MPAaBOBOH 3alUTHI, KOT/Ia OH I0oja) cBoe coobiieHne B Komurer,
W YTO MEpBI, 3alpoIlCHHBIE B €0 COOOLIEHHH, Ooiee He SBIAIOTCS HEOOXOIUMBIMH U
YTPaTHIM  aKTyallbHOCTb, IIOCKOJNIBKY CyZeOHble OpraHsl TOCyAapcTBa-y4acTHHKA
COTJIACHIINCH C JKaJloOaMu aBTopa.

12 He3akOHHOCTb KaK CHATHS KOH(DHIEHIMATLHOCTH CO CAEIKH CO CIIeNCTBUEM, TaK U MepeaadH ee

CoJiep KaHus JTMLaM, OTBETCTBEHHBIM 3a paccieoBaHue IesTeabHocTd MHcTuTyTa Jlynel, Oblia
YCTaHOBJICHA BTOpOH KoJuterneit BepxoBHoro ¢enepansHoro cyna 10 centsaops 2020 roxa.
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52 UYro kacaercs KOHKPETHO TIOPEMHOIO 3aKIIOYEHHS aBTOpA, TO T'OCYAApCTBO-
YYaCTHHK IOSCHSIET, UTO MPEIBAPUTEIHHOE HCIIOTHEHHE €TI0 IIPUrOBOPa MOCIIE TOT0, KAK OH
0511 OcTaBieH B cuiie DenepanbHbIM PETHOHATBHBIM CYJIOM, SIBIISUIOCH MEPOH, MPUHSTON B
COOTBETCTBHUH C IPakTHKON BepxoBHoro ¢enepansroTO cyna. B deBpane 2016 roma B gene,
HE CBS3aHHOM C aBTOPOM, BepXOBHBINA (enepanbHbI CyA MOCTAHOBHII, YTO IMPE3yMIIIIHS
HEBHHOBHOCTH HE TIPEMATCTBYET TIOPEMHOMY 3aKIIOUCHHIO HAa OCHOBAaHHH DEIICHHUS,
MOATBEPKIACHHOTO B aNeULINMOHHON MHCTaHIMH. |'0CyapCTBO-YYacTHHUK IOSACHSET, Y4TO
(hakTHUECKH TaKoBa ObLIa KOHCOIMIUPOBAHHAS MpakTHKa cyaa xo 2009 roma. 'ocymapcTBo-
YYaCTHHUK YTBEP)KIAET, YTO U3MECHCHUS B IOPHAMYECCKON NMPAKTHKE CyAa M TOT (PAaKT, 4TO
aBTOp OBIT OCBOOOXKZIEH, Kak TONBKO OHa W3MEHWIIAch, SBISIOTCA HATrJISAHON
JeMOHCTpanueii He3aBUCUMOCTH €0 CYIeOHOH CHCTEMBI.

53  UYro kacaercs KOHKPETHO IOJHMTHYECKHX IIPaB aBTOPa, TO I'OCYIApCTBO-YYAaCTHHK
YIBEp)KAAeT, YTO JIFOObIe HAIOXKCHHBIC OTPAHUYCHHUS OCTABAJIMCh B CHJIC TOJBKO B NEPHOJ
JeHCTBUS OOBHHHTEIBHOTO IIPUIOBOpa. YUHTHIBAs, YTO 3TOT NPUTOBOP OBUI OTMEHEH
BepxoBHBIM (enepasbHEIM CYIOM, HHUKaKUX OTPaHUYCHUH IMOJMTHYECKHX IIpaB aBTOpa
0oJbIIe HE CYIIECTBYET.

Bonpocs! 1 npoueaypa ux paccmorpenus B Komurere

Hesvinonnenue 2ocyoapcmeom-yuacmuukom npocbovt Komumema o npunamuu 6pemenHbix
mep.

6.1 Komuret OTMECYACT, YTO IPHUHATUC BPEMCHHBIX MEP B COOTBETCTBUH € NIPABUIIOM 94
€ro npaBui NpoueaAypbl COTJIIACHO CTATHE 1 (DaKyJ'ILTaTI/IBHOFO IMIPOTOKOJIa UMECT KU3HCHHO
BAXXHOC 3HAYCHHUC AJIs BBIIIOJHCHUA POJIH, BO3JI0XKeHHOM Ha KoMuTeT Ha OCHOBAaHUU ATOU
crateu!®, HeBsImonHenue BPCMCHHBIX MCp, 3allPOHICHHBIX Komurerom ¢ 1embpro
OpeaoOTBpalliCcHUs NPUYUHCHHA HCHONPaBUMOIO BpCadd, MHNOAPLIBACT 3alllUTy IIpaB,
3aKpPCIJICHHBIX B Ilakre.

6.2 Komurer mo mpaBaM dYeJOBEKAa HANOMHHACT, YTO HENPHHITHE TaKUX Mep
HECOBMECTHMO C O00s3aTENBCTBOM JO0OPOCOBECTHO YBaKaTh IPOLEAYPY PACCMOTPEHHS
WHANBHAYAIBHBIX COOOIIEHHH, YCTAHOBICHHYIO B COOTBETCTBHH ¢ DakyIbTaTHBHBIM
OPOTOKOJIOM™, U, TaKUM 00pa3oM, SIBISETCS HapylleHHeM cTaTbu 1 DaKyJIbTaTHBHOTO
npotokonal’.

6.3 Komurer mpuHMMaeT K CBEAEHHIO apryMeHT aBTOpa O TOM, YTO TOCYJIapcTBO-
YYaCTHUK HHKOTZA HE BBIIOJHSIO NMPOckObl KoMmuTeTa 0 NpHHATHH BpPEMEHHBIX Meple.
Komuter Takxke NMpUHMMaeT K CBEJCHUIO apryMEHT IOCYyJapCTBa-y4acTHHKa O TOM, YTO
Beicmmit n3dupaTensHbIN Cy] JOJDKHBIM 00pa3oM M I0OPOCOBECTHO NMPHHSUI BO BHUMaHHE
pekomennanuo Komurera o UpHHATHM BpeMeHHbIX Mepl’. Komurer cuuraer, d4ToO
TOCYAapCTBO-YYaCTHUK HE CMOIJIO IPOJEMOHCTPUPOBATH, KakuM 00pa3oM mpockda o
NIPUHATHN BPEMEHHBIX Mep Oblila YIOBJIETBOPEHAa B CPOKH, 3ampolueHHble KomwureTom,
YUUTBIBas, YTO aBTOPY HE pPa3pelIMiM IPOBOAWTH IPEABHIOOPHYIO KaMIIAHWIO W HE
JOIYCTHJIA K y4YacTHIO B Tpe3uaeHTCKHX BbiObopax B 2018 roxy'®. ITostromy Komwmrer
CYMTAET, YTO TOCYIapCTBO-yYacCTHHK HE BBINOJHWIO CBOM 00s3aTeNbCcTBAa IO cTaThe |
®akynbTaTUBHOTO IIPOTOKOJIA.

13 Banemos npomue Kazaxcmana (CCPR/C/110/D/2104/2011), . 12.3; Axanu npomus Kanaowi
(CCPR/C/80/D/1051/2002), 1. 8.2; Caudosa npomus Taoaxcuxucmana (CCPR/C/81/D/964/2001),

0. 4.4; u [uanouonz u dp. npomue @urunnun (CCPR/C/70/D/869/1999), 1. 5.4.

3ameuanue obmiero nopsiaka Komurera Ne 33 (2008) 06 06s13aTenbcTBaxX rocyaapCTB-y4acTHUKOB 10
DakyIbTaTHBHOMY MIPOTOKOIY K MeXIyHapOJHOMY MAKTy O TPaXKIAHCKUX M MOJUTHYECKUX IPaBax,
m. 19.

Banemos npomus Kazaxcmana, n. 15.

16 CCPR/C/134/D/2841/2016 (Initial proceedings), m. 3.20.

17 Tam xe, 1. 4.30.

Tam xe, 1. 1.4.
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Pacczwompenue eonpoca o npuemiemocmu

7.1  Tlpexxnme "ueM paccMaTpHBaTh KaKyl-JIHOO jkajo0y, COIeprKalIylocss B COOOIICHNUH,
Komurer nomkeH B COOTBETCTBHH C IIPABUIOM 97 CBOMX MpaBWJI IIPOLETYPHI ONPEACIHUTS,
SBJISICTCS JIM OHA IIPUEMIIEMOH cortacHO DaKyIbTaTHBHOMY HPOTOKOIY.

7.2  CormacHO TpeOOBaHMSIM MyHKTa 2 a) craThl 5 DaxKyIbTaTUBHOTO IPOTOKOJIA,
Komurer ynocroBepmics, 4TO 3TOT K€ BOIPOC HE PACCMATPHBACTCS B COOTBETCTBHH C
JPYToi MpoLexypoil MeXXIyHaApOJHOTO Pa30HpaTeNbCTBA WK yPEryIUPOBaHUS.

7.3  Komurer mpuHHMAeET K CBEICHUIO apryMEHThI TOCYIapCTBa-y4acTHUKA O TOM, YTO
aBTOp HE HCHYEpnan BHYTPEHHHE CPEJICTBAa MPABOBOIl 3alUThI, KOTJa OH IOJAl CBOE
coobmerne B Komurer, 1 9T0 MephbI, 3alpoIIeHHBIE B €r0 COOOIIEeHNH, 0oJiee He SBISIOTCS
HEOOXOAMMBIMH M YTPATUIIN aKTYalbHOCTb, YUUTHIBAsI, UTO CYACOHBIE OPraHbl FOCYAapCTBA-
Y9acTHHKA COTJIACHIIUCEH C XallodamMu aBTopa (CM. MyHKT 5.1 BeImIe).

7.4  Yto KacaeTcs CpOKOB HCUEPIIAHUS BHYTPEHHUX CPEICTB IIPAaBOBOM 3amuThl, Komuret
MIPUHUMAET K CBEJICHHUIO apTyMEHT TOCYIapCTBa-y4acTHHKAa O TOM, YTO HX OIpeleleHue
JOJDKHO TIPOBOAMTHCS C YYETOM JAATHI IOJAaYH COOOIICHHMS, 32 PEOKUMH HCKIIOYCHHUSIMH,
KOTa TMOCICTHUM JTall JOCTUTAeTCS BCKOpE TIIOCIe IOJa4yd, HO [0 OIPEICICHUS
npuemieMocTu coobmenus'®. Onnako KoMuTeT HAMOMHUHACT O CBOCH aBHEH IOPUANICCKOM
MTO3WIIAH, COTIACHO KOTOPOH IPH PAacCMOTPEHHH >KAlIo0 3TO OMpeIelicHHE AeiaeTcs C
Y4ETOM BPEMEHH paccMOTpeHHs coo0meHus?’. KoMUTeT HAMOMUHAET, YTO MPOLECCyanbHast
SKOHOMUS SIBISICTCS MOTHBHPYIOIIUM (PAKTOPOM, YUUTHIBASI, YTO COOOIICHHE, B OTHOIICHUH
KOTOPOTO BHYTPEHHHUE CPEICTBA MPABOBOH 3aIIUTHI OBLTH NCUEPIIaHBI TOCIIE TOJa9H, MOKET
OBITh HEMEIJICHHO TIOBTOPHO IMo/1aHO B KoMuTeT, eciii 0OHO OOBSBICHO HEMPUEMIICMBIM TI0
9To#t mpuumHe?. Komurer oTMeuaer, YTO BO BCEX Cly4dassx o0€ CTOPOHBI HMENn
BO3MOKHOCTh TIPE/ICTABUTH IOTIONHUTEIbHYI0 WH(POPMALHWI0 W YTBEPKICHUSA, KOTOPEIC
ObUTH TepenaHbl APYTrOd CTOpOHE Ui KOMMEHTApHEeB, YTO Jajo OOCHM CTOpPOHAM
BO3MOKHOCTH OCTIOPUTH KaXKIBIH HOBBIH (PaKT U COOTBETCTBYIOIINE YTBEPKIACHUS.

7.5 B ganHoM ciydae Kommurer mpuHMMaeT K CBEICHHIO apryMEHT TOCYyAapcTBa-
Y4acTHHKa O TOM, YTO C MOMEHTa IIOIa4d CBOEro COOOIIEHHS aBTOP IOCTEHEHHO
MCIIONB30BAJl MMEIOIINECs BHYTPEHHHE CpPEeICTBa NpaBoBoil 3ammtei?2. OpHako Komwurer
OTMEUaeT, YTO aBTOP MPEIIPHHSI BCE Pa3yMHBIC IOIBITKH YCTPAaHWUTH IMpEAToaracMble
HapyIICHUs. Ha HalMOHAIbHOM ypoBHe?. KomuTeT Takke OTMEYaeT, YTO B OTHOLICHHH
YTBEpKIICHUI aBTOpa MO MyHKTY 1 craThu 14 BepXOBHBIN (enepaitbHbIA Y] YKe OTKIOHIIT
K ntoHto 2018 roa ero anemsinuy Ha OTKa3 B PACCMOTPEHUH BCEX YETHIPEX XOJATAHCTB ¢
Kano0oil Ha mpenB3sATOCTh cyapu Mopy?*. KOMUTET NpHHUMAET K CBEICHUIO apryMEHT
aBTOpa O TOM, YTO €T0 JKaJIOOBI OTHOCSTCS K JIOCYJeOHBIM IpobiIeMaM, KOTOpble HE MOTYT
OBbITh MCHPaBJICHbl HUKAKMMH aNeJUIHUAMHI MPOTHUB BBEIHECEHHOTO €My OOBHHHTEIHFHOTO
MIPUTOBOPA, YIIOMSHYTHIMU T'OCYAapCTBOM-YYaCTHHUKOM (CM. IyHKT 2.2 BbImie). B 310 cBsA3n
Komuter oTMedaeT, 4To rocyjapcTBO-y4acTHHK HE ONPEICIIIO — W HE HAa3BAJIO — JpyTHE
3¢ QEeKTUBHbIE M pasyMHO MJOCTYIIHBIE CpEICTBAa IPAaBOBOHM 3alUTHI, KOTOpPHIE aBTOP
MIPEATIONOXKUTEIbHO JIOJDKEH OBbUI HcuepnaTh Ha MOMEHT BBIHECEHHsS HAaCTOSIIEro
penrenns?®. Kpome TOro, yd4utsiBas HCTEKLIeE BPEeMsS M HECKOJIBKO IOMNBITOK aBTOPA
JI0ONTBCS Y/NOBIETBOPEHUSI CBOMX TPeOOBAaHMH Ha HAIMOHAJIBHOM YpoBHe, Komurer
CYHTAET, 4TO OBIIIO OBl HEPA3yMHO OXKHIATh, YTO aBTOP OyJIET 3aHOBO MCIOJIB30BATH JIFOObIE

19
20

21
22
23
24
25

Tam xe, . 4.1.

Cwm., B yactHOCTH, Di1b-1 epmanu npomue Bochuu u Iepyezosunvt (CCPR/C/109/D/1955/2010),

1. 9.3; Cunex npomus @panyuu (CCPR/C/102/D/1876/2009), 1. 7.3; Jlemepcove u Jlemepcve npomus
@panyuu (CCPR/C/86/ D/1228/2003), 1. 6.4; bapoit npomus @urunnun (CCPR/C/79/D/1045/2002),
n. 8.3; Baxmuspu u op. npomue Ascmpanuu (CCPR/C/79/D/1069/2002), m. 8.2.

Yunama u op. npomue Aécmpanuu, 1. 8.2.

CCPR/C/134/D/2841/2016 (Initial proceedings), m. 4.2.

Jlemepcove u Jlemepcve npomus @panyuu, 1. 6.4.

CCPR/C/134/D/2841/2016 (Initial proceedings), mm. 2.6, 2.11 u 3.17.

Kamawuncxuii npomue Yrpaunwr (CCPR/C/123/D/2250/2013), n. 6.3. CM. Taroke mutatis mutandis
Panoonvgh npomus Toeo (CCPR/C/79/D/910/2000), . 8.5; u KomuTeT 10 npagam 4ejioBeka,

K.@. u op. npomug Kanaowi, coobiuenune Ne 113/1981, 1. 6.2; Myxonen npomue @unnsnouu,
coobmienne Ne 89/1981, 1. 6.1; u Cexetipa npomue Vpyesas, cooduenune Ne 6/1977, . 9 b).
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JIpyTHEe BO3MOXKHBIE TPaKTAHCKHE WM aJMHUHUCTPATHBHBIC CPEICTBA MPAaBOBOW 3aIUTHI.
CrnemoBarenbHO, TMyHKT 2 b) cratbu 5 DakynbTaTHBHOTO IMPOTOKOJIA HE MPEISATCTBYET
paccMmoTpernto KoMuTeTOM TaHHOTO COOOIICHUS.

7.6  Yto KacaeTcs TOTO, YTPATHWIIO JIH COOOIICHNE aKTyalbHOCTh, KOMUTET IpHHIMAET K
CBEIICHHIO apryMEHT TOCYAapCTBa-ydaCTHHKAa O TOM, 4YTO YTBEP)KACHHSA aBTOpa ObLIM
MIOATBEPKICHBI B Cy/IeOHBIX PEIICHUAX, BEIHECEHHBIX BepXoBHBIM (henepanbHbIM CyZIOM B
2021 roxy, 1 4TO BCE PEMICHHUS M0 YTOJIOBHOMY JIe)Ty OBLTH OTMEHEHHI (CM. ITyHKT 5.1 BEIIIE).
KomuTer Tarxoke NpUHUMAET K CBEICHHUIO apTyMEHT aBTOpa O TOM, 4TO peneHne BepxoBHoro
(enepabHOTO CyZa Kacajoch TOJIBKO €ro TpeOOBaHMI, OCHOBAaHHBIX Ha €ro INpaBe Ha
OecrnpHCTpacTHBIN CyaeOHBII MpoLece, YTO BEIHECEHUE PELICHHS 3aHSUIO CIHMIIKOM MHOTO
BPEMEHH, YTOOBI €ro MOXKHO OBUIO cUMTaTh 3()(HEKTUBHBIM CPEICTBOM IIPABOBOW 3aAIIUTHI,
1 9TO OHO HE MPEIyCMaTPHUBAJIO HUKAKOW KOMIIEHCAIINH WM PECTUTYIIHU B TOW WM MHOU
¢opme (cM. myHKT 4.5 BeIme). KomuTeT oTMedaeT, 4To, 32 HCKIIOUYEHHEM YTBEPIKICHHH,
Kacalolmuxcs MpaBa Ha OECIPHUCTPACTHBIN CyneOHBIM mpoIecc, pemeHus BepXOBHOTO
(enepanbHOTO Cy/ia HE COAEPIKAT NPSIMBIX YIIOMHUHAHHUN MTPEATNOIaraéMbIX HapyIICHUH paB
aBTOpa, MpexycMoTpeHHBIX B [lakTe. KoMuTeT Takke 0TMEUaeT, 4To rocy1apCTBO-YIaCTHUK
HE TIPOJIEMOHCTPHPOBAIIO, TOYEMY 3TH PEIICHHS ObUIN CBOEBPEMEHHBIMU U 3()()EKTUBHBIMH,
MIO3BOJIMB M30€XaTh BCEX INPEIIONAracMblX HapyNICHHH, Ha KOTOphIe OBLIO OOpamieHo
BHUMaHue Komurera, BKIIIOYast paBo Ha OECIIPUCTPACTHBII Cya2%, MM KaKKMM 00pa3oM 3TH
pemneHust o0ecTedmIn aBTopy MOJHOE BO3MEIIEHHE, COPa3MEPHOE BCEM IIPEIIOIaracMbIM
HapYIICHUSM, TAKAM 00pa3oM, 4TO COOOLICHHE MOXKHO OBUIO CUUTATh JIMIICHHBIM LETH?’.
ITosTomy KomuTeT cumraet, 4To cOOOIIEHHE aBTOpa HE YTPATHIIO aKTYJIbHOCTH M HUYTO HE
MEIIAeT EMy PaCCMOTPETH €r0 10 CYIIECTBY.

7.7 Yrto Kacaercsi YTBEpXKICHHII aBTOpa OTHOCHTEIBHO MPEAIIOIAraeMON YTIpO3bl
0eccpOYHOTrO TpeIBApUTEIBFHOTO 3aKIIOUCHHS B HapymuieHue craten 9 Ilakra, To Komurer
CUYMTAET, YTO OTH YTBEP)KACHUS He OBIIM JOCTaTOYHO OOOCHOBaHBI I IIeTel
NIPUEMIIEMOCTH, W OOBSBISET WX HENPHEMIIEMBIMH B COOTBETCTBHH CO CTaTbeil 2
®akynbTaTUBHOTO IIPOTOKOJIA.

7.8 B 10 xe Bpems Kommurer cuutaer, 4To aBTOp NOCTaTOYHO OOOCHOBAN Ul Lejeit
NPUEMIIEMOCTH CBOM OCTallbHblE YTBEPXKICHHS, Kacarolquecs CcylaeOHOro opaepa,
NPOCIYIINBAHUS TEJICPOHOB U IPUIAHHS OTJIACKE MIEPEXBAaYCHHBIX Pa3rOBOPOB, OTCYTCTBHUS
OecrpuCTpacTHOrO Cyna, NPe3yMILWH HEBHHOBHOCTH W IIpaBa TOJOCOBaTh M OBITH
n30panHHbiM. COOTBETCTBEHHO, KOMHUTET OOBSIBISET COOOLICHHE MPUEMIIEMBIM B YacTH
YTBepXKIeHM, Kacatommuxcs crateid 9 (myHkT 1), 14 (myskter | u 2), 17 u 25 Ilakra,
U MIEPEXOIUT K PACCMOTPEHUIO COOOIICHHS 110 CYIIECTBY.

Paccmompenue coobwenus no cyuwecmsy

8.1 B coorBercTBuu ¢ TpeOoBaHUAMH MyHKTa | cTaThy 5 MaKyIbTaTUBHOTO MPOTOKOIA
Komurer paccmorpen cooOmeHne ¢ y4eTtoM Bceil mH(popManuy, NpelCcTaBICHHON emy
CTOPOHAMH.

Cyne6nsrii opaep ot 2 mapta 2016 roga

8.2  UYro kacaeTcsl yTBepKIEHHs aBTOpa, Kacaromierocs myHkta 1 craten 9 IlakTa,
Komurer HalmOMUHAET, 4TO, COTJIACHO CTaThe 9, HUKTO HE JOJDKEH OBITh JIMIIEH CBOOOIBI
WHaYe, KaK Ha TaKUX OCHOBAHUSX M B COOTBETCTBHUHM C TAKOW MPOLEAYypOH, KOTOpHIE
ycraHoBIeHbI 3ak0oHOM?, TTosToMy KomuTeT O/DKEH ONpeenuTh, MOBEPrayiCsl 1 aBTOp
JIMIIEHUIO CBOOOJBI U MPOMCXOMWIIO JIM TAaKO€ JIHMIIEHHE CBOOOJBI B COOTBETCTBHH C
TpeOoBaHUAMH 3aKOHA? .
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Mutatis mutandis Bprosp-Kapuac npomue Borusapuanckoii Pecnybauxu Benecysnoi
(CCPR/C/133/D/3003/2017), 1. 9.8.

3ameuanue obmero nopsiaka Ne 31 (2004) Komurera o xapakTepe 00IIero I0puandeckoro
00s13aTeNIbCTBA, HAJIaraeMoro Ha rocyiapcrea — ydactHuku [laxra, m. 16.

Cwm. 3amevanue obrero mopsiika Ne 35 (2014) Komurera o cB0OOIC ¥ TMYHON HEMPUKOCHOBEHHOCTH,
n. 22.

Tam xe, . 14.
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8.3  KomuTter HamoMHHaeT, 4TO MPUMEPaMH JIMIIEHHUsT CBOOOABI SBIISIOTCS COJCpIKAHUE
IIOJ] CTPaKeH B IOJHIUH, TTOMEIIECHUE B 3aKPHITYIO 30HY a’3pONopTa W NPHHYIUTEIbHAS
TpancnopTupoBka®. KoMuTeT mpHHHMMaeT K CBEICHHIO apryMeHT aBTOpa O TOM, 4TO
NPUHYUTEIbHAS TPAaHCIIOPTHPOBKA IUIsL IONPOCa IIPEACTABIIET COOOH TMIeHHe CBOOOIBI®L,
KomuTer Takxke NMpUHUMAaeT K CBEICHUIO apryMEHT IOCyIapCTBa-ydacTHHKa O TOM, YTO
CyneOHBIM OpAaep HOMKEH OBUI HCHONB30BATBCS TONBKO B CIydae OTKasa aBToOpa
[POCIIeIOBATh 3a COTPYIHUKAMU ITONMHLIK 2. KoMuTeT 0TMeUaeT, 0AHaKo, YTO TOCYIapCTBO-
YYacTHHUK HE OCHApPHBACT, YTO B KOHKPETHOM CIydae aBTOpa BpPeMs, IPOBEACHHOE B IyTH,
1 BpeMs, IPOBEAECHHOE Ha JOMPOCE BCIEACTBHE BBIAAYH CyIeOHOTO Oprepa, NpeACTaBISIIN
co00if mIeHne cBOOOIHI M0 cMBIcTy IyHKTa | ctateu 9 Iakra. Komurer otmedaer, uro,
XOTSI aBTOP TEXHUYECKH COTJIACHIICS CONPOBOXIATh COTPYIHUKOB MONHIMH K MECTY
J0Tpoca, Bbla4a CyJeOHOTO Opliepa O3Hadana, 9To OH He MOT' HH OTKa3aThCs OT JOINpPOCa,
HH TIOKMHYTH €Tro, eciu O0bl 3axoren. Ilosromy Kommurer cunTaer, 4To aBTOp OBLT JHIICH
cBOOOMBI B COOTBETCTBUH C IMYHKTOM | cTaThu 9, U B 3TOI CBSI3M OH JOJIDKCH ONPECIUTD,
ObUIO JIM JHUIIEHHE CBOOOIBI OCYIIECTBIEHO HAa OCHOBAaHMAX W B COOTBETCTBHH C
MIPOLENYPOH, IPELyCMOTPEHHOMN 3aKOHOM.

8.4  Komuter HamoMumHaeT, YTO, U TOTO YTOOBI CUNTATHCS YCTAHOBJICHHBIMHU 3aKOHOM,
T00BIe MaTepUaIbHO-TIPABOBBIE OCHOBAHUS IS 3a/ICPIKaHISI HITH COJICP KaHHS 10T CTPasker
JOJDKHBI OBITH OMNpEAENEHBl C JOCTATOYHOH TOYHOCTBIO, C TEM YTOOBI HE JOIYCKaTh
CJIMIIKOM I[IMPOKOTO WM IPOM3BOJIBHOTO TOJIKOBAHMS WM NpuMeHeHHs®. Komwurer
NPUHAMAET K CBEICHHIO apryMEHT aBTOpa O TOM, YTO B cBeTe cTaThdl 260 YTos0oBHO-
IIpoLeCcCyaIbHOTO KOJEKCa TOCYAapCTBa-y4acTHHKA CyAC€OHBIH OpJep MOXKET OBITh BBIAAH
TOJIBKO IOCJIE TOTO, KaK OOBHHSEMBIH OBLT BBEI3BAH B CyJ] M HE SIBUJICS MITH OTKA3aJICS SIBUTHCS
IUIsL Ta4d MOKA3aHWid, a B €ro Jeie 3TH MPeINoCchUIKM oTcyTcTBoBaNN®. Komurer Taxxke
NIPUHAMACET K CBEJCHUIO apIyMEHT TOCyIapCTBa-y4acTHHKA O TOM, YTO JaHHas Mepa Oblia
NpUHATA B COOTBETCTBHHM C  YTOJIOBHO-TIPOLIECCYaJTbHBIM KOJEKCOM H  OOIIUMH
MIOJTHOMOYMSIMHU CyJ€OHOTO OpraHa MO NPUHITHIO MEp IPECEYCHUsI, KOTOpble Ha MOMEHT
BBIHECEHUSI peIICHNsI ObUIM MTpU3HaHBI BepXoBHBIM (hepepanbHBIM CyIOoM HOPMaJbHBIMU 1
KOHCTUTYIMOHHBIME®. OHako KoMuTeT oTMeuaert, 4To, IpuHUMas pelieHne 1o xanobe Ha
MIPEAB3ATOCTh CO CTOPOHBI YYacTBOBABLIETO B pAacCICIOBaHHM CyIbH, BepXOBHBIN
(enepasbHBIA CyZ cUen BhlAady cyneOHOTro opiepa HpekAeBPEMEHHOH, MOCKOIbKY aBTOp
He OBUI TIpenBapuTENbHO BBI3BaH B CyA, Kak Toro TpedOyer crartbs 260 VYromoBHO-
npoueccyainbHoro kojekca (cM. myHKT 4.4 Beime). ITostomy Komwurer cumraer, urto
CyneOHbI opaep He ObUI BBIJaH B COOTBETCTBHHM C TPOIENYpOH, YCTaHOBIEHHON
BHYTPEHHNM 3aKOHOJATEILCTBOM T'OCYIAapCTBa-ydacTHHKA, W 3asBISET, YTO €ro Bblaya
HapyIIWIa IpaBo aBTOpa Ha CBOOOY, IperycMOTpeHHoe B myHKTe 1 crateu 9 [lakTa.

HpI/IZ[aHI/IC OTJIACKE PA3JIMYHBIX IEPEXBAYCHHBIX Te.]'[eq)OHHLIX Pa3roBopoB
" MPOCITyIIMBaHUC TCJ'IG(I)OHOB aJIBOKATOB aBTOpa COO6H.ICHI/I$I

8.5  Kowmmurer mpuHUMaET K CBEJCHUIO JKaI00bI aBTOpa Mo cTathe 17 [akTa, Kacaromuecs
MIPUIAHAS OTJIACKE Pa3NIMYHBIX MEPEXBAYCHHBIX TEIC(OHHBIX PA3TOBOPOB C WICHAMH €T0
CEMbH, aJIBOKATOM M MPE3uZeHTOM® U MpOCIyIMBaHisS MOOWILHOTO TeledoHa OHOrO U3
€ro aJIBOKaToB W Telie)OHOB B HOPHIMYECKON (upme ero aaBokaroB®. B oTHouieHHH
TpUIAHASL OIJIACKE TIepexBadeHHOH wuH(popManuu KOMHTET NpHHUMAeT K CBEICHHIO
apryMeHT aBTOpa O TOM, YTO OOHapOAOBaHHE €ro Pa3UYHBIX TeJIe(pOHHBIX Pa3roBOPOB C
CEMbCii, aJBOKATOM W MPE3UICHTOM, HE MMCIOIIUX HHKAKOTO OOINECTBEHHOIO 3HAYCHUS,
OBLTO OCYIIECTBJICHO B HapyuIeHue cratei 8 u 10 3akona Ne 9296/96 ¢ nienpio myOIu9IHOTO
YHIOKEHHsST W 3amyruBaHus®®, KoMUTeT Takke MNPUHUMAET K CBEJCHUIO apryMEHT

31

Tam xe, 1. 5.

CCPR/C/134/D/2841/2016 (Initial proceedings), m. 3.2.

Tam xe, 1. 4.7.

3ameuanue obero nopsiaka Komurera Ne 35 (2014), m. 5.
CCPR/C/134/D/2841/2016 (Initial proceedings), mm. 3.1-3.2.
Tawm xe, 1. 4.5.

Tawm xe, . 3.3 u 3.6.

Tam xe, 1. 3.6.

Tawm xe, 1. 3.3.
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roCyaapCTBa-y4acTHHKA O TOM, YTO MOTHBOM TSl CHSTHS KOH(PUACHIMATEHOCTH SBISUIOCH
[PEIOTBPALICHAE BOCIPEIITCTBOBAHUIO MPABOCYAWS, @ TAKKEe 3aHHTEPECOBAHHOCTH
obuiecTBa B 340POBOM OOIICCTBEHHOM KOHTPOJC 3a ACSITEIbHOCTHIO MPABHTENBCTBA U
npaBoCcy s,

8.6  Komurer mpmHMMaeT K CBEIEHHIO apTyMEHT aBTOpa O TOM, YTO NPOCIYIINBaHHE
Tesie)OHa €TO aJBOKATOB HAPYIIMIO KOH(UACHIINAIBHBIN XapaKkTep ero OTHOIIEHNUH ¢ HUMHU
B pe3yJbTaTe epexBaTa pasroBOPOB O CTPATETHHU ero npaBoBoi 3amuTel?’. KomuteT Taxxke
NPUHAMAET K CBEACHHUIO apryMEHTHl IOCyJapcTBa-y4acTHHKA O TOM, YTO TeJIC()OHHBIN
HOMEp IOpUINYECKON (PUPMBI OBII 3apErHCTPUPOBAH HA MMs KOMIIAHUH, TPHHAATICKAIICH
aBTOpY, 9YTO, KaK TOJNBKO CTajJO HM3BECTHO, YTO HOMEP NPHHAUICKHT TPETHUM JIHIIAM,
@enepanbHBI PETHMOHANBHBINA CyJ HMOCTAHOBHJ, YTO 3TH JOKA3aTENbCTBA HE OJDKHBI
UCTIONB30BAaThC HU U KAaKWX MeNeH, M 9YTO HE CYMECTBYeT HHMKAaKHUX 3alucer
[IEPEXBAYEHHBIX PA3rOBOPOB aJBOKAaTOB, KpoMme Tr-Ha TeHwelpsl, WiIu pa3roBOpOB,
comepKaHHe KOTOPBIX CBSI3aHO ¢ NpaBoM Ha 3ammury*. KomuTer Taxke mnpHHHMaeT K
CBEIICHHMIO AapTyMEHT TOCYAapCTBa-y4acTHHKA O TOM, YTO TelNe(OHHBIE pPa3TOBOPHI
r-Ha TeHmmeps! MpoCIyINBaINCh, TOCKOIBKY OH HaXOIWJCS IOJ CICICTBHEM B CBS3H C
MIPEATIOIaraéMbIM IIPECTYIUIEHHEM OTMBIBAHUS ACHET, H YTO OH HE OBII yKa3aH B KauecTBe
OJHOTO W3 aJBOKAaTOB aBTopa*?. KOMHUTET NPMHUMAET K CBEACHHIO apTyMEHT aBTOPA O TOM,
YTO, XOTA TOCYAapCTBO-YYAaCTHHK YTBEP)KHAeT, YTO 3alicH TeIe(OHHBIX Pa3TOBOPOB
HHUKOTJ]a HE HCIIONb30BAINCH M OBUTM BIIOCIEACTBHH YHHUTOXKCHBI, 3TO HE HCKIIOYAeT
BO3MOXXHOCTh TOTO, HYTO CTpAaTerusi 3alluThl aBTOpPa BHHUMATEIbHO OTCIC)KHBAIACh
CyneOHbBIMU OopraHamu (CM. MyHKT 2.7 Bbime). KoMuTeT Takke NMPUHUMAET K CBEICHHIO
apryMeHTBl aBTOpa O TOM, YTO B TO BpEMs, KOTJa HPOUCXOIHMIIO IPOCIYIINBaHHE
Tesle()OHHBIX Pa3rOBOPOB, B OTHOIIECHWH r-Ha TeHmeHpsl He MPOBOAMIOCH OPHIHAIBHOTO
pacciesoBaHus U 9TO, XOTS OJHO U3 XOJaTalicTB, B KOTOPOM OCIIapHBaJIach BhIJada OpAepa
Ha 00BICK aBTOpa, OBIJIO MoaHo He r-HOM Telmeiipoli, oH moamucan Bce ApyTryue MOoAaHHbIE
XOaTalCTBa M OBIIO XOPOIIO U3BECTHO, YTO OH SIBIIIETCS aABOKATOM aBTOpa (CM. ITyHKT 2.8
BBIIIIE).

8.7  Komurer oTMeYaer, 4TO W MPOCIyIIHBAaHUE TeJe()OHHBIX Pa3rOBOPOB, H IPUIAHHE
OIJIACKE IEPEXBAYCHHBIX TeJIC(OHHBIX Pa3rOBOPOB IMPEICTABISIIOT COOOM BMELIATENBCTBO
B YACTHYI0 JKH3Hb M 3TO HE OCIapUBacTCsS TOCyxapcTBoM-ydacTHHKOM®. Komurer
HAIIOMHHAET, YTO JUISl TOTO, YTOOBI OBITH JOMYCTUMBIM B COOTBETCTBHH CO cTaTheii 17 [akra,
1000€ BMEIIATEILCTBO B IPABO HA YACTHYIO JKM3Hb HE JOJDKHO OBITH MPOM3BOJBHBIM HITH
He3akoHHBIM*. OHO [OJDKHO B COBOKYIIHOCTH OTBEYaTh HECKOJBKHM YCIIOBHSM,
U3IOKCHHBIM B IyHKTe 1 crareu 17, T.e. HOIKHO OBITH NPEAYCMOTPEHO 3aKOHOM,
COOTBETCTBOBATH IOJIOXKEHHUSIM, LIEJISIM U 3a7a4aM [1akTa 1 ObITh pa3yMHBIM B KOHKPETHBIX
obcrositenbetBax  gena®.  KoMmurer — HamoMWHAeT, YTO B COOTBETCTBYOIIEM
3aKOHO/IATENBCTBE, Pa3pPEIIaOIeM BMEIIATENbCTBO B YbIO-IIH00 KOMMYHHUKALHIO, JOJDKHBI
OBITH MOAPOOHO yKa3aHBI TOYHBIE OOCTOSTEIBCTBA, [PH KOTOPBIX TAKOE BMEIIATENBCTBO
MOJKET OBITh Pa3peIICHO, U YTO PELICHHE O Pa3pellIeHIH TAKOTO BMEIIATEICTBA MOKET OBITh
OPHHATO TOJBKO OPTaHOM, OIPEACICHHBIM 3aKOHOM, C YYETOM OOCTOSTEIBCTB KaXKIOTO
KOHKpeTHOTro nena®®. KommTer Takke HAOMHHAET, YTO, INPU3HABAs BAXKHOCTH 3aLIUTHI
KOH(HUICHIINATIFHOCTH KOMMYHHKAIIUH, B YaCTHOCTH KOMMYHHKALUHA MEXIY aBOKATOM U
KIHEHTOM, OH JIOJDKEH TAKKe YUYHTHIBATH HEOOXOIMMOCTb NPHHATHS TOCYIapCTBaMH-
yyacTHHKaMu 3()GEKTHBHBIX MEp 10 MPEAYNPESKICHHIO U PACCICIOBAHUIO YTOJIOBHBIX
NPECTYINICHUIA*', B YaCTHOCTH CBSI3aHHBIX C aKTaAMH KOPPYHLIUH*,

39 Tawm xe, m. 4.10.

Tam xe, 1. 3.6.

Tam xe, 1. 4.12.

Tam xe, m. 4.13.

Cw. 3amedanne obmmero nopsiaka Ne 16 (1988) Komurera o mpaBe Ha THIHYTO )KU3HB, 11. 8.
4 Tam xe, nn. 3—4; u Bau Xioncm npomue Hudepranoos (CCPR/C/82/D/903/1999), 1. 7.3.
Tawm xe.

3ameuanue obuiero nopsaka Komurera Ne 16 (1988), n. 8, u Ban Xionem npomue Hudepnandos,
n. 7.7.

Ban Xwonrem npomue Huoepnanoos, 1. 7.6.

® Apuac Jletiea npomue Konyméuu (CCPR/C/123/D/2537/2015), n. 11.7.
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8.8 B cBete aHanmmu3za MexaMEpHUKaHCKOTO Cya 0 MpaBaM 4yesioBeka KoMuTer cyuraer,
gro 3akoH Ne 9296/96 coOTBETCTBYeT CTaHHApTy 3aKOHHOCTH, TpedyemoMmy craTheir 17
KomBennmn®. Komurer oTmeuaer, B uacTHOCTH, 4yTo crathd 10 3axona Ne 9296/96
3ampeniaeT OTMEHy CylneOHOW TalHBI «0e3 CyneOHOro pa3pemieHHs Wi B LeIX, He
pa3peIICHHBIX 3aKOHOM», BKIIOYas B 3Ty HOpPMY MOHSTHE Ipow3Bosia. B cimydae aBTropa
Komuter oTMedaeT, 4To Kak NpPHIaHNE OTJIACKE PA3IMYHBIX NEPEXBAYCHHBIX TEIE(OHHBIX
Pa3roBOPOB, TaK U IMIPOCITyIINBaHHUE TeIe(hOHOB I'-Ha TeHIIeHPHI 1 eT0 IOPHUINISCKOH PUPMBI
OCYIIECTBISUINCh HA OCHOBE MOTHBHPOBAHHOTO PELICHHS CYAbH, yU9aCTBOBABIIETO B JACIIE.
Opnako KomuteT Taxke OTMEYaeT, 4TO Pa3roBOPHI C MPE3UACHTOM OBUIN IEPEXBadCHBI
HE3aKOHHO, YTO HEOJHOKPAaTHO NpH3HaBaJoch BepxoBHbIM (denepambHeIM  cynomM™
(cm. Takke myHKT 4.4 BBIIE). KomuTeT cumTaer, 4TO HE3aKOHHOCTh HPOCIYIIMBAHUS
Tesle()OHHOTO Pa3roBOpa TAKXKE JENACT MPUIAHNE €TO OTTIACKE «HE3aKOHHBIM» IO CMBICITY
myakta | cratem 17. Kommrer ormeuaer, duro BepxoBHBI (emepanbHBI CyxO
OXapakTepH30Ball IpPHUIAHUE OIJIACKE BCEX IIEPEXBAUCHHBIX PAa3rOBOPOB, BKIIOYAS TE,
B KOTOPBIX YYacTBOBAJIHM WICHBI CEMBH aBTOpa M €ro aJBOKaT, KaK «MAaHUITYJISTHBHO
n30MpaTenbHOE», W IIPUIIEN K BBIBOAY, YTO IPOCIYIIMBAaHHE TEIE()HOHOB FOPHUAMIECKON
¢upmel 1 T-Ha Telmedpsl ObUIO POBENEHO «C IIETBI0 OTCIECKUBAHUS M IPEIBOCXUIICHHUE
CTpaTeruy 3aliuThl», MPEACTABILIL co00i «rpyboe HapyleHHEe KOHCTUTYIMOHHOTO IpaBa
[aBTOpa] Ha MOMHOIICHHYTO 3aIIUTY» (CM. TyHKT 4.4 Bhime). KomuteT cunraer, 4To BpeMs U
crocob nmpociIyImuBaHus Tene(oHOB I-Ha TeHIelpsl 1 ero IopuanIecKoil GUpMEL, a Taxke
NIPU/IaHUE OTJIACKE BCEX MEPEXBAUCHHBIX TAKMM 00pa3oM pasroBOPOB CBHICTEILCTBYIOT O
CKPBITBIX IENSAX, KOTOPBIC SBIAIOTCS «HEIO3BOJICHHBIMU 10 3aKOHY» B COOTBETCTBHH CO
crarbeit 10 3akona Ne 9296/96 u, cnenoBartenbHO, MPOU3BOIBHBIMU. KOMUTET cUnTaeT, 9To
BBIIICYTIOMSAHYTHIC TIEPEXBAThl Pa3rOBOPOB U UX NPHUAAHHUE OIJacke ObUIM HE3aKOHHBIMHU U
MIPOMU3BOJILHBIMH, U OOBSABISCT NX HapyIIeHneM ctatsh 17 [lakTa.

OTcyTcTBHE OECTIPUCTPACTHOTO Cyaa

8.9  Urto xacaercs yTBepKISHHI aBTOpa IO MyHKTY 1 ctaThu 14, KomuteT HarmtoMuHaeT o
CBOGH laBHEH IOPUAMYECKON IIPAKTHUKE, COTJIACHO KOTOPOH MpaBO OBITE CYIUMBIM
HE3aBHCHUMBIM M OCCIPHUCTPACTHBIM CYIOM SBIsSETCS aOCOJIOTHBIM IIPaBOM, HE
JOITyCKAIONIMM HUKAKUX HCKIOYeHHi®. KoMuTeT Takke HAalOMHHAET, YTO 3TO IMPABO
SIBISIETCSI TapaHTHEW, KOTOpas B PaBHOW CTENEHM NPHUMEHSETCS K CyAbSM HaI30pHOU
WHCTAHLWH HA IPEBAPUTENBHBIX CTAAUIX pa3ouparenpcTBa®2. KoMuTeT najgee HaoMHUHALT,
410 TpeOoBaHHE OECIPHUCTPACTHOCTH HMMEET CYOBEKTHUBHBIM AJIEMEHT M OOBEKTHBHBIN
aneMeHT®®. B TepBOM ciydae cyapbM HE JOJDKHBI JIOIyCKaTb, YTOOBI WX pELICHHS
NPUHAMAIIUCE I10]] BO3JCHCTBHEM JIMYHOM 3aMHTEPECOBAHHOCTH B HCXOZAE Jeiia WIH
npeayOeXIeHNUsI, 1 HE UCIIBITHIBATh MPEAB3STOCTH B OTHOLIEHUH PACCMATPUBAEMOI'0 UMHU
KOHKPETHOTO JIejla U He JIeHCTBOBAaTh TAaKUM 00pa3oM, 4TOObI 3TO HEONPaBIaHHO OTBEYAJIO
MHTepecaM OJIHOM U3 CTOPOH B YIepO Uit Apyroi cTopoHbI®. Bo BTOpoM ciydae cy1 Takxke
JOJDKEH Ka3aThCs OeCHpPUCTPACTHBIM pasyMHOMY HAOMIOAaTemto®, T.e. CyIbH JOJKHBI
ObITh HE TOJNBKO OECIPUCTPACTHBIMH, HO W BOCHPHHHMATHCS KaK OecHpuCTpacTHEIE,
1 HEOOXOJMMO OIIPEACNINTh, CYIIECTBYIOT JH, IMOMHUMO JHMYHBIX MHPOBO33PEHHH CyJeH,
TIOJIJIAFOIIMECS] YCTAHOBJICHNIO 00BbEKTHBHBIE (DAKTHI, KOTOPHIE MOTYT BBI3BaTh COMHEHUS B
ux OecmpuctpactHocTH®®. KOMHUTET HamOMHHAeT, 4YTO B OTCYTCTBHE JIOKA3aTeNIbCTB
NPOTHBHOTO JOJDKHA MPE3IOMHPOBATHCS OSCIPUCTPACTHOCTD CYIbH®’ M YTO O HPEAB3SATOCTH

Inter-American Court of Human Rights, Escher v. Brazil, judgment of 6 July 2009, paras. 130-132.
CCPR/C/134/D/2841/2016 (Initial proceedings), m. 2.6.

3ameuanue obero nopsiaka Komurera Ne 32 (2007), n. 19; loncanec oenv Puo npomus Ilepy
(CCPR/C/46/D/263/1987), 1. 5.2.

bprosp-Kapuac npomue bonusapuanckoii Pecnybauxu Benecyaner, 1. 9.2.

Hennu npomus Ascmpuu (CCPR/C/93/D/1437/2005), 1. 9.3.

3ameuanue obiero nopsigka Komurera Ne 32 (2007), m. 21.

Tam xe.

Jlazynac Kacmeoo npomue Hcnanuu (CCPR/C/94/D/1122/2002), 1. 9.7.

Hennu npomus Ascmpuu, 1. 9.4.
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MOTYT CBHJIETEILCTBOBATH Pa3IMUHbIE HAPYIIEHHS CTAThU 14 B IEHCTBHUAX y4aCTBYIOIIETO B
nene cyapue,

8.10 B mene aBropa Komurer ormeuaet, uto BepxoBHBIN (enepaabHBIA Cyl YCTAaHOBUII
ceMb (DAaKTOB, CBHUJCTENBCTBYIOIMX O CYOBCKTHBHOH NPENB3ATOCTH CyIsn Mopy
(cm. mynkT 4.4 BRIme). KommreT oTMewaer, 9T0 W3 ceMH (DAaKTOB, YCTaHOBIICHHBIX
BepxoBHBIM (enepansHbIM CyI0M, TIEPBbIE MIECTh UMEIH MECTO 10 BEIOOPOB, M MATh U3 HUX
mpeacTaBsu coboit HapymeHus prima facie cratem 14 (cMm. myHKT 4.4 a)—e) BBIIIE),
a TepBbIe TPU MIMENN MECTO JI0 TOTO, KaK aBTOp Mmozai cBoe coodmenne B Komurer. Komurer
CUHUTAET, Y4TO IS pa3yMHOro HaGmomatens (akThI®®, MMEBIIME MECTO AaXke IO MEPBOTO
ocyxneHus apropa B 2017 romy, CBHOETEIHCTBOBAIU O TOM, YTO OOBEKTUBHBIN AIEMEHT
TpeOoBaHUS OECHpUCTPACTHOCTH He OBUI BEIMONHEH. Komurer oTMmedaer, dTO
CBOEBPEMEHHOE PEIIEHNE MO JAaHHOMY BOINPOCY MO3BOJIIO OBl M30€XaTh MPUIMHEHHOTO
aBTOPY Bpena, KOTOPBIH BKJIFOYAT BBIHECEHHE OOBUHUTEIBHOTO IPUTOBOPA, TOTBEPKACHIE
OOBHHUTENHHOTO NPUTOBOpA, JIMIIEHHE IIpaBa y4YacTBOBaTh B BBEIOOpax u 580 mHeH
HETIPaBOMEPHOTO TIOPEMHOTO 3aKmodeHus. Takum obOpasom, Komwmrer 3asBisger, dTO
TOCYAapCTBO-YYaCTHHK  HApyIIWJIO IPaBO aBTopa Ha OECHPUCTPAacTHBIH  CyI,
npeaycMoTpeHHoe B yHkTe 1 crateu 14 Ilakra.

HpeSyMHHI/Iﬂ HCBHHOBHOCTH

8.11 IIpumeHHTENBHO K YTBEPKACHUAM aBTOPA, KacaloluMcs ImyHKTa 2 ctatbu 14 [lakra,
KomuTer HamoMuHaeT CBOIO IOPHIMYECKYIO NPAKTHKY, OTPRKECHHYIO B 3aMEYaHUH OOIIETO
mopsiaka Ne 32 (220), coriacHO KOTOpPOW TpPE3yMNNHsA HEBHHOBHOCTH, WMEOMIas
OCHOBOIIOJIATafoNIee 3HAYCHHE MM 3allUTHl TIpaB dYEIOBEKa, BO3JIAracT 00S3aHHOCTH
JOKa3bIBaHWs Ha OOBHMHEHHWE, TapaHTHPYeT, 4YTO HHUKakas BHHA HE MOXET OBITh
MIPE3IOMHUPOBAHa /10 TeX IO, OKAa BUHOBHOCTh HE ObUIA JOKa3aHa BHE BCAKHX Pa3yMHBIX
COMHEHHH, obecneynBaeT, 4TOOBI COMHEHMS TOJIKOBAIHCH B II0JIb3y OOBHHAEMOTO H
TpebyeT, YTOOBI C JHIAMH, KOTOPBIM IIPEABSIBIAIOTCS OOBHHEHHS B COBEPIICHHH
YTOJIOBHOTO JACSHUS, 0Opallagich B COOTBETCTBUH ¢ 3TUM npuHIKNom®. Kpome Toro, Bce
TOCYAapCTBEHHBIC OpraHbl BIACTH OOS3aHBI BO3AEPKHUBATBHCA OT TPEAPEIICHHS HCXOAa
CcyneOHOro pa3OupaTenbCcTBa, HANpUMEpP BO3JICPXKHBASCH OT IMyONMYHBIX 3asBICHUMH,
B KOTOPBIX TOBOPHUTCSI O BHHOBHOCTH OOBHHSIEMOTO, M YTO CPEACTBA MacCOBOH MH(POPMAINN
JOJDKHBI M30€raTh TaKOro OCBEUICHHS COOBITHH, KOTOpOE MOJPBIBAET MPE3yMIIIHIO
HEBUHOBHOCTH®.

8.12 B roii cBa3u KomureT npuHNMaeT K CBEJICHUIO apryMEHT aBTOPa O TOM, YTO ITPOTUB
HEro Beiach sipocTHas kammauus B CMM, sikoObI cripoBOIMpPOBaHHAS JACHCTBUSMH CYAbU
Mopy, KoTopas MOpOXXAajda OXHAAHWE TOro, 4TOo OH OyJeT NpH3HAH BHHOBHBIM B
koppynuuu®2. Komurter Takke NPUHHMAeT K CBEICHHIO apryMEHT aBTOpa O TOM, YTO
(enepaybHBIE TPOKYPOPHI HEOJHOKPATHO JEaiy ITyONWYHBIE 3asBICHHS, IMOJATBEPXKAAS
ero BuHY®. C npyroii ctopoHpl, KOMHUTET Tarke NPUHHMAaeT K CBEJCHUIO apryMEHT
roCyAapcTBa-y4acTHHKA O TOM, YTO HHQOPMHUpPOBaHHE OOIIECTBEHHOCTH 00 OOBUHEHHSX B
KOpPYIILUH, BEIIBUHYTHIX MPOTUB aBTOPA, TEXHUIECKUM CITIOCOOOM COTJIacyeTcs ¢ IIPaBOM
Ha MH)OPMALHMIO U NPUHIUIIOM Npo3payHocTh®. KoMHUTET NPUHUMAET K CBEICHUIO TOBOJ
roCyAapcTBa-y4acTHHKA O TOM, YTO Ha UIeKalllee OBEeICHHE TPOKYPOPOB NPH BHIITOTHEHUN
cBONX (PYHKIMI HEOIHOKPATHO OTMEHAIOCh Cyabeld Mopy, IpyruMH CyIbsIMH NEpBOH W
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Cwm., Hanpumep, Xocmuxkoes npomue Tadxwcuxucmana (CCPR/C/97/D/1519/2006), mm. 7.2—7.3;
u Cauoosa npomus Tadocukucmana, 1. 6.7.

3ameuanue obuiero nopsiaka Komurera Ne 32 (2007), m. 21.

Tawm xe, m. 30.

3ameuanue obuiero nopsaka Komurera Ne 32 (2007), r. 30; u cM., Hanpumep, 1 pudun npomue
Poccutickoi @edepayuu (CCPR/C/69/D/770/1997), . 8.3; Dneo npomus Kamepyna
(CCPR/C/96/D/1397/2005), 1. 7.6; Meamba npomug 3amouu (CCPR/C/98/D/1520/2006), m. 6.5;
Kosanesa u op. npomue benapycu (CCPR/C/106/D/2120/2011), 1. 11.4; u Kosyrun npomus
Benapycu (CCPR/C/112/D/1773/2008), 1. 9.8.

CCPR/C/134/D/2841/2016 (Initial proceedings), mm. 3.10-3.11.

Tam xe, n. 3.12.

Tam xe, . 4.23.
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BTOpOH HHCTaHIMH W aAMHHUCTPAaTUBHBIMH oOpraHaMu oOBuHEeHHS®®. KomureT Takke
NPUHUMAET K CBEICHUIO AapryMEHT TOCYJapCTBa-yyacTHHKA O TOM, YTO MEKIY
HE3aBUCHMOCTEIO CyZeOHON BIACTH, CBOOOO0I CIT0Ba M OOIINM IIPaBOM Ha HH(POPMAIIHIO BO
BHYTPECHHEH NPaBOBOH cHUCTeMe OBUT JOCTUTHYT OallaHC M YTO JeNI0 OBLIO PacCMOTPEHO C
Y4eTOM HEOOXOAUMOM ITOJOTYETHOCTH IIepe OOLIECTBOM H OrpaHHYEeHHH, 00YCIOBICHHBIX
NPUHOUIIAMH PAaBEHCTBA, OECIPHUCTPACTHOCTH W BHICOKUMH STHYCCKMMH CTaHIapTaMu
JeSITeIbHOCTH CYACH U MPOKYPOPOB (CM. ITyHKT 3.5 BEIIIE).

8.13 KowmmureT cunTaer, 9TO TOCYAAPCTBO-YIACTHUK UMEET 3aKOHHBIH HHTEpeC OOpOTHCS C
aKTaMH KOPPYIIHMH W HH()OPMHPOBATH CBOE HACEIEHHE IO BONpPOCaM OOINECTBEHHOW
3HAYMMOCTH, CBSI3aHHBIM C TaKMMH akTaMu®®. Komurer oTMewaer, 4To BpsI JIM HaWmeTcs
BOTIPOC, PEACTABIAIONINIA 00Jiee OCTPHIN OOIMIECTBEHHBI HHTEPEC, YEM BOTIPOC O OBIBIIIEM
Ipe3u/IeHTe, OOBHHSIEMOM B KOPPYNLIHOHHBIX MACSHHAX, KOTOPBIC IPEIIOJIOKHTEIHEHO
HMEITH MECTO BO BpEMS €ro IPE3WICHTCKOTO CPOKa, M IPOAODKAIONIEM HPUHHMATh
aKTHBHOE yJacTHE B OOIECTBEHHOM )KU3HU — OT Ha3HAYCHUS Ha JOJDKHOCTH PYKOBOJUTEIS
ammapara KaOmHeta MHHHCTpOB B 2016 romy 10 TOBTOPHOTO BBIABHKCHHS CBOCH
KaHAUOATypbl Ha Beicimi moct B 2018 roxy. B To ke Bpems KomureT oTmedaeT, 9To, Kak
MIOCTaHOBWII BepX0oBHBIH (enepanbHblii cy 1, neiicTBUS cy bl Mopy MOPOIMIN MPE3yMITIHIO
BUHOBHOCTH U 00I1Ie€ 0XKHUaHUE TOTO, YTO aBTOP JOJDKEH OBITh M OyJeT MPU3HaH BHHOBHBIM
(cM. myHKT 4.4 BhIme). Cpenu 5TUX ACUCTBUM — BBIIada MPEXKACBPEMEHHOTO CyNEeOHOTO
opAepa B HapylICHHE BHYTPEHHETO 3aKOHOAATENLCTBA, YTO IPHBJIEKIO OOMIECTBEHHOE
BHUMaHHE K aBTOPY, YIIEMHB €T0 JJOCTOMHCTBO ¥ €T0 IIPABO HA NPE3yMIIINI0 HEBHHOBHOCTH,
U «MaHUITYJSATHBHO M30MpaTenbHOe» NpHIaHNe OOIIECTBEHHOW OrlacKe IepexBadeHHBIX
TesIe)OHHBIX Pa3rOBOPOB, NPUYEM BCE STH JEHCTBHSA MMEIH MECTO 3300 J0 CyAa Hal
aBTOpoM (TaM ke). KomuTeT cunTaeT, 4To 3TH ASHCTBUS M MX PE3yabTaT HAPYIIIHN IIPaBO
aBTOpa Ha MPE3yMITIHI0 HEBUHOBHOCTH, 3allHIIaeMoe ITyHKTOM 2 ctaThi 14 Ilakra.

8.14 B cBs3M C pa3NUYHBIMH ITyOJIUYHBIMU 3asIBICHISMH IPOKYPOPOB O BHHOBHOCTHU
aBTopa KommreT oTMeuaer, 4To XapakTep POJH IPOKypopa 3aKII0YaeTcs B TOM, YTOOBI
O0OBHHUTP MOJICYMIMOTO B COBEPIIICHUH MIPECTYIUICHNS M JOKA3aTh €r0 BUHY BHE Pa3yMHBIX
COMHEHHWH. DTO, HapsAgy C MPHUHIUIAMH TIPO3PAYHOCTH W TpaBa Ha HH(OpPMAIHIO,
HEM30EKHO BJeYeT 3a co00i TO, YTO MPOKYPOPHI 3aHUMAIOT MyONHYHYIO TO3HIHUI0 B
OTHOIIEHWH BUHOBHOCTH TOACYIuMOro. OIHAKO OHU TAaKXKE JOJDKHBI BO3IEPIKUBATHECSA OT
MyONWYHBIX 3asBJICHUI, KOTOPHIE HEOCHOPHMO IIOATBEPXKAAIOT BHUHY ITOJCYIUMOTO,
Y TIPUHUMATh MEPHI TIPEIOCTOPOKHOCTH, C TEM YTOOBI HE TIOPOKAATH OKHUIAHUHA TOTO, YTO
oH OyzeT npu3HaH BUHOBHBIM®. B nenie aBTOpa, XOTSI FOCYAapCTBO-YYaCTHUK OCIIAPUBACT
YTBEpXKICHUSI aBTOpa W XapakTepu3yeT MyONHYHbIC 3asBICHUS MPOKYPOPOB Kak
«TeXHUYECKUe OOBACHEHHS»®®, B CBETe MMEIOLIMXCS B Jielie J0KA3aTeNIbCTB rOCy1apCTBO-
YYaCTHHK HE TPOJEMOHCTPHPOBANO, MOYEMY TaKHE 3asBICHUS BBICOKOITOCTABICHHBIX
COTPYIHHKOB IIPABOOXPAaHUTEIBHEIX OpPraHOB HE OBUIM PaBHO3ZHAYHBI ITyOIHYHOMY
MOJITBEPKICHUIO BUHBI aBTOpa®®. KoMHTET CUMTAET, YTO OpraHbl HPOKYPATyPhl HE POSIBUIN
HEOOXOIUMOW CIECpPKaHHOCTH, KOTOPYI0 TpeOyeT OT HHX NPUHIMII TPE3YMITIHH
HEBMHOBHOCTH, W TOATOMY HApYIIWIA TpaBa aBTOpa, NPEAYCMOTPEHHBIC ITYHKTOM 2
crartbu 14 Ilakra.

e. IIpaBo romocoBars 1 OBITH H30PAaHHBIM

8.15 B orHomeHun yrBepkaeHui aBropa 1o crathe 25 [lakra Komurer HanomuHaer, 4To
[NakT npusHaeT U 3alMIIAET NpaBa KaXAOT0 pa)kIaHNHA NPUHUMATh y4acTHE B BEICHHUU
TOCYAapCTBEHHBIX JIeN, T'OJOCOBaTb W OBITh W30paHHBIM, a TaKkKe HMETh JOCTYH K
rOCYAapCTBEHHOH Ciry>k0e. BHe 3aBHCHMOCTH OT THIIAa KOHCTUTYIIMU WX (POPMBI IPABIICHUS
OCYIIECTBIICHHE 3THX MNpaB I'paXIaHAMH MOXET OBITh NMPHOCTAHOBJIEHO WIIM OTMEHEHO
TOJIBKO IO YCTAHOBJICHHBIM 3aKOHOM OOBEKTHBHBIM M 000CHOBaHHBIM NpuurHaM . KomureT

5 Tam xe, mm. 4.24-4.25.

% Apuac Jleiisa npomue Korymouu, . 11.7.

67 Cwm., manpumep, I puoun npomue Poccuiickoii @edepayuu, 1. 8.3.

68 CCPR/C/134/D/2841/2016 (Initial proceedings), m. 4.23.

89 Hanpumep, Tam xe, nm. 2.8 u 3.12.

0 3ameuanue obmmero nopsaka Ne 25 (1996) Komurera 06 yd4acTuu B BEICHUU TOCYJapCTBEHHBIX A€ U
MpaBe roJI0coBaTh, Ii. 3—4.
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TaKke HANOMHHAET, YTO €CIM OCHOBAHWMEM JAJs JIMIIECHHS IpaBa rojoca MM MpaBa
n3duUparbCd Ha TOCYINAPCTBEHHBIH IIOCT SBJIACTCA OCYKACHHE 3a COBEPIICHHOE
MIPECTYIIEHUE, TO TAKOE OTPAaHNIEHHE TOJDKHO OBITh COPa3MEPHO TSHKECTH NMPECTYIUICHUS U
BBIHECEHHOMY IIpuroopy’. Kpome toro, KoMurer HanoMuHaeT, 4To B TeX CiIy4asx, KOraa
TaKoe OCY)KIECHHE HOCUT SIBHO ITPOM3BOJIBHBIM XapaKTep, CTAIO Pe3yIbTaTOM OYEBHUAHOU
OIIMOKY WM PaBHOCHIBHO OTKa3zy B IPaBOCYIUH, M €CIH CyaeOHOe pa30upaTelbCTBO
HapyliaeT MpaBO Ha HA/UISKAIIyI0 MPAaBOBYIO MPOLEAYPY, 3TO MOXET IPUAATH ITOMY
OTpaHUYCHUIO TPAB, 3aKPEIUICHHBIX B CTaThe 25, MPOU3BONILHBIN XapakTep’?. B 3Toit cBs3u
Komuter HanomuHaeT, 4T0 60ps06a ¢ MPOSBICHUIMHI KOPPYTIIHH, OXPaHa TOCY1apCTBEHHbBIX
CPEeACTB U, CIIEJOBAaTENbHO, OOIIECTBCHHBIX HHTEPECOB B IEIIX COXPAHCHHSA
JIEMOKPATHYECKOTO IIOpsIIKA SBISAETCS 3aKOHHOW IIENBI0 TOCYAApCTB-YYaCTHHKOB'.
ITosToMy rocynapcTBo-y4acTHHK MOXKET MMETh 3aKOHHBIM MHTEpEC B OTPaHUYEHHU ITIPaBa
3aHHMaTh TOCYIApCTBEHHBIC IOJDKHOCTH [UIS JIMI,, OCYXICHHBIX 3a KOPPYNIHOHHBIC
MPECTyILICHUS %,

8.16 KomureT nprHUMAET K CBEJCHUIO apTYMEHT aBTOPa O TOM, UTO OH OBLI JIUIIICH IIpaBa
BBIJBUTaTh CBOIO KaHIUIATypy Ha NMPE3WACHTCKHX BBHIOOpAaxX M IOJIOCOBATH HA OCHOBAaHHWH
3aKOHA, HECOBMECTUMOTO C IIPaBOM Ha NPE3YMIIIUIO HEBHHOBHOCTH (JlomomHMTETBHBIN
3akoH Ne 135/2020, Taxke M3BECTHBIH KaK 3aKOH O «YHUCTOM JIHCTE»), M B Pe3yJbTaTe
YTOJIOBHOTO DPa30MpaTenbCTBa, B XOJE€ KOTOPOro He Oblna coOnrofeHa Hajexarias
npouenypa’s. KoMurer Taxke MpUHAMAET K CBEICHUIO apI'yMEHT roCyapCcTBa-y4acTHUKA O
TOM, YTO IIPABO aBTOpa OBITH M30PaHHBIM OBIIIO OTPAHMYECHO TOJIBKO B IIEPHO]] JEHCTBHS €TO
YTOJIOBHOTO TNPHUTOBOpa (CM. MYHKT 5.3 BBIIIC) HA OCHOBE OOBEKTUBHBIX M Pa3yMHBIX
KPUTEPHUEB, YCTAHOBICHHBIX 3aKOHOM, OOJaJafolIIMM JOCTaTOYHOH JEMOKpPaTHIECKON
JETHTHMHOCTBIO"S. KoMuTeT pmanee NpHHMMAaeT K CBEICHUIO apryMEHT TIOCyAapCcTBa-
YYacTHHKa O TOM, YTO OTpaHHYCHHE INpaBa aBTOpa Ha TOJOCOBAaHHE OBUIO PE3YIHTATOM
3aKOHHBIX, 0OBEKTHBHBIX M Pa3yMHBIX OIpaHHYeHHN’.

8.17 B cmyuyae aBTOpa KoMuTeT oT™MEUaeT, 4TO OH YK€ NpPHUIIEN K BBIBOLY O TOM, YTO
YTOJIOBHOE Pa30HMpaTeNbCTBO MPOTHB aBTOPA M €r0 MOCJIEAYIONIEe OCYKACHUE HapyIIMIN
rapaHTUd HaaJexalleil MpaBoBOHM Mpouenyphl, MpeaycMOTpeHHble B craThe 14 Ilaxra.
IMostomy Komwurer cumraer, 4TO0 NOCIHECIYIOIIMH 3ampeT aBTOPY BBLABUTATH CBOIO
KaHIU/aTypy Ha BBIOOpAx, a Takke OrpaHMYCHHE €ro IpaBa IroJjioca MPeACTaBiIsuIn co0on
HapymieHne nyHkTa b) cratem 25. Ilpuas x TakoMmy BbeBomy, Komurer He cumtaer
HEOOXOANMBIM aHAIN3UPOBATH OTAEIHEHO BOINPOC O COBMECTHMOCTH 3aKOHAa O «4HCTOM
JMCTe» WIM OrPaHUYCHHH IIpaBa rojoca, MpeayCMOTPEHHBIX B M30MparenbHOM KoJEeKce
roCyAapcTBa-y4yacTHHKA W MOCIEAYIONIMX HOPMAaTHBHBIX aKTaX, C MyHKTOM b) craTten 25
[MaxTa MM X KOHKPETHOE MPUMEHEHHE K JIeTTy aBTopa.

9. Komurer, neiictByss B cooTBeTcTBUM ¢ NMyHKTOM 4 craTthu 5 DakyJabTaTUBHOIO
MIPOTOKOJIA, NPUXOJUT K 3aKITIOYEHHUIO, YTO MPEJCTaBICHHBIE Ha €ro paccMOTpeHHe (akThl
CBUJIETENBCTBYIOT O HapyieHun crateil 9 (myHkT 1), 14 (myukrst 1 u 2), 17 u 25 (nyHkT b))
IMakra. KomureT Taxke cuMraer, 4To NMpEACTaBICHHBIE eMy (DaKkThl CBHAETENBCTBYIOT O
HapyuieHnu ctatbi 1 dakyapTaTHBHOTO MPOTOKOMA K [TakTy.

10. B cootBercTBHM ¢ IMyHKTOM 3 a) crartbu 2 IlakTa rocymapcTBo-y4acTHHK 00s3aHO
obecrieunTh aBTOpy 3(h(HhEeKTHBHOE CPEICTBO MPaBOBOH 3amuThl. OHO 0053aHO MOJIHOCTHIO
BO3MECTHTh yliepO JMmaMm, 4YbM MpaBa, 3aKkpelieHHble B [lakte, ObUIM HapyIICHBI
COOTBETCTBEHHO, T'OCYJapCTBO-yYacTHHK O00S3aHO, B YAacTHOCTH, OOECHEUUTh, YTOOBI
YroJOBHOE pa3dMpaTeNbCTBO B OTHOLIEHWHM aBTOPAa COOTBETCTBOBAJIO BCEM T'apaHTHAM
HaJAJexkallell MpaBoBOW MpoLEeAyphl, U3NMO0KeHHbIM B cTarbe 14 Ilakra. T'ocymapctBo-
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Tam xe, 1. 14; u Juccanasxe npomus [lpu-Jlanku (CCPR/C/93/D/1373/2005), n. 8.5.

Crapano Cnucco npomus boausapuarckou Pecnybnuxu Benecysna (CCPR/C/119/D/2481/2014),
. 7.12; u Hawuo npomus Manvousckux Ocmposos (CCPR/C/122/D/2270/2013 n
CCPR/C/122/D/2851/2016), 1. 8.6.

Apuac Jletiea npomue Konymouu, n. 11.7.

Tam xe.

CCPR/C/134/D/2841/2016 (Initial proceedings), m. 3.13.

Tam xe, . 4.26-4.28.

Tam xe, 1. 4.29.

17


http://undocs.org/ru/CCPR/C/93/D/1373/2005
http://undocs.org/ru/CCPR/C/119/D/2481/2014
http://undocs.org/ru/CCPR/C/122/D/2270/2013
http://undocs.org/ru/CCPR/C/122/D/2851/2016
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G22/350/07/PDF/G2235007.pdf?OpenElement

CCPR/C/134/D/2841/2016 (Final proceedings)

18

YYaCTHUK TakKe O0A3aHO NPHHATE BCe HEOOXOOMMBIE Mephl AT IPEAOTBPALICHUS
TOTOOHBIX HAPYIICHHUH B OyAyIIeM.

11.  VwuureBas, 4TO, IPUCOECTUHUBIINCE K DaKyIbTATUBHOMY IPOTOKOIY, TOCYAaPCTBO-
YYacCTHUK IPH3HANO KOMIIETeHIMIO Kommurera ompenensTe HaaudWe WIH OTCYTCTBHE
HapymeHnid [Takra n 4ro, cormacHo ctatbe 2 IlakTa, TOCYyIapCTBO-y4acTHHUK 0053a70Ch
obecrieunBaTh BCEM HAXOIAIMUMCS B IIPEAETIAX €r0 TEPPUTOPUH HITH NIOJ] €70 FOPUCANKIIUEH
JMnaM Ipasa, pu3HaBaeMble B [lakTe, U B cilydae yCTaHOBJIECHHS HapyIIEHUS 00ECIICUUTh
3¢ PEeKTUBHOE U IEHCTBEHHOE CPEACTBO NPABOBOH 3amuThl, KoMuTeT X0TEN OBI MOMYIHUTH OT
rocynapcTBa-ydacTHHKa B TedeHne 180 nmHed wHMOpMAIMIO O MPHHATHIX Mepax IIo
OCYIICCTBICHUIO  HacTosAmmx cooOpaxeHnii  Komurera. TocymapcTBy-y4acTHHKY
Ipe[uIaraeTcsl TakkKe OMyOIMKOBaTh COOOpaXCHHS M O0EClednTh HX IepeBO] Ha
O(HIMATBHBIN SI3bIK TOCYJAPCTBA-YIACTHUKA U UX MIMPOKOE PAaCIIPOCTPAHCHHUE.
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Annex I*

Individual opinion by Committee member Duncan Laki
Muhumuza (concurring)

1. The right to be tried by an independent and impartial tribunal is an absolute right that
may suffer no exception, as encapsulated under article 14 (1) of the Covenant and the
jurisprudence of the Committee.

2. Judges must not allow their judgment to be influenced by personal bias or prejudice,
nor harbour preconceptions about the case before them, nor act in ways that improperly
promote the interests of one of the parties to the detriment of the other.

3. The tribunal and judges thereon must also appear to a reasonable observer to be
impartial. Judges must not only be impartial; they must also be seen to be impartial.

4. While agreeing with the majority view that Judge of the Thirteenth Federal Criminal
Court of Curitiba, Sérgio Moro, was subjectively partial in carrying out his judicial duties
regarding the author, and that the objective element requiring impartiality was not met, | have
some additional observations to add. Under article 14 (1) of the Covenant, all persons are
entitled to a fair and public hearing by a competent, independent and impartial tribunal
established by law.

5. It is my carefully considered view that Judge Moro’s involvement in this process was
calculated to produce a specific result. Indeed, his overall conduct during and after the
election was inconsistent with the required impartiality and led to irreparable harm. The
author was effectively impaired from participating in the political process, thereby violating
his rights under article 25 of the Covenant. What is particularly worrisome is that Judge
Moro’s conduct appears to have been condoned by the State. His actions seem to have been
further validated by the State, which appointed him as Minister of Justice.

6. Judge Moro was biased, and his conduct and subsequent acceptance of the ministerial
position points to this observation. His judgment should never have been relied upon, because
ultimately it rendered the author unable to pursue his right to participate in the political affairs
of the country. It was also known that, by the time the author had exhausted the appeals from
the flawed judgment, it would be too late for him to engage in the elections.

7. The Committee must entreat States parties to refrain from unduly utilizing systems in
violation of due process guarantees. States cannot engage judicial institutions and other
coercive agencies to deny an individual his or her rights.

*
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Joint opinion by Committee members Jos¢ Manuel Santos
Pais and Kobauyah Tchamdja Kaptcha (dissenting)

1. We regret not being able to join the majority of the Committee, which concluded by
finding a violation of several of the author’s rights. We consider that the communication
should have been declared inadmissible. Were it to be admitted, we would find that only
article 14 (2) of the Covenant was violated.

2. The author, a former President of Brazil, was investigated in the context of two
criminal cases related to Operation Car Wash opened within the federal jurisdiction of the
state of Parand, where the acting judge at the Thirteenth Federal Criminal Court of Curitiba
was Sérgio Moro. Operation Car Wash uncovered a major corruption scheme involving
Petrobras, major construction companies and various parties receiving secret campaign
funds.t

3. The author began to be investigated in February 2016.2 Having submitted his
complaint to the Committee in July 20186, it is clear that the conditions contained in article 5
(2) (b) of the Optional Protocol were not met at the time. The same applies to the author’s
successive submissions since, throughout the criminal proceedings, given that he continued
to use all available remedies for his defence. They were never exhausted® and proved to be
effective, given that, in the judgments issued in 2021 by the Supreme Federal Court, the Court
accepted and addressed author’s arguments.* We fail to accept the justification for admitting
the communication,® particularly given that the case law cited® hardly matches the facts in
the present case. Moreover, such justification will allow any author to invoke before the
Committee breaches of their rights to defence while domestic appeals are still pending.

4. Regarding the issue of the bench warrant, the author was to accompany the police to
Congonhas Airport, where he was held for six hours. However, he himself recognizes that
the airport became the scene for demonstrations and counter-demonstrations.” This seems to
confirm the reasonableness of Judge Moro’s use of articles 201, 218, 260 and 278 of the Code
of Criminal Procedure, on which he based the bench warrant, allowing the judge to have the
defendant come to his presence even if the latter were not willing to do so. In spite of the
author’s allegations that he did not want to obstruct justice, circumstances at the time seem
to imply otherwise. In fact, the author and his wife were to be deposed, and he filed a writ of
habeas corpus arguing that the investigative act would generate a great risk of protests and
conflict. Protests indeed took place in the area surrounding the courthouse.® An intercepted
call showed that the author had knowledge of the scheduled search and seizure and
contemplated “assembling some congressmen to surprise them”. Steps were therefore taken
to avoid risks to both the author and security officers’ moral and physical integrity, and the
court asserted that the order was only to be used in case the author refused to accompany the
police.® The measure was further in compliance with the Code of Criminal Procedure and the
judicial authority’s general power to grant precautionary measures that was at the time

* Circulated in the language of submission only.
1 CCPR/C/134/D/2841/2016 (Initial proceedings), paras. 2.1-2.2. Operation Car Wash involved 175

detentions and 120 convictions. With regard to Judge Moro’s decisions, sanctions were upheld or
increased on appeal in 71 per cent of cases.

2 CCPR/C/134/D/2841/2016 (Initial proceedings), para. 2.3.

3 1lbid., paras. 4.1-4.3.

4 lbid., paras. 4.3-4.4.

5 CCPR/C/134/D/2841/2016 (Final proceedings), paras. 7.4-7.5.

6 Namely, Al-Gertani v. Bosnia and Herzegovina (CCPR/C/109/D/1955/2010), para. 9.3; Singh v.

France (CCPR/C/102/D/1876/2009), para. 7.3; Lemercier and Lemercier v. France
(CCPR/C/86/D/1228/2003), para. 6.4; Baroy v. Philippines (CCPR/C/79/D/1045/2002), para. 8.3;
Bakhtiyari et al. v. Australia (CCPR/C/79/D/1069/2002), para. 8.2.

7 CCPR/C/134/D/2841/2016 (Initial proceedings), para. 2.4.
8 Ibid., para. 4.6.
9 lbid., paras. 4.7-4.8.
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considered constitutional by the Supreme Federal Court.° We therefore fail to see a violation
of article 9 (1) of the Covenant, the measure being neither arbitrary nor disproportionate.

5. While acknowledging the importance of protecting the confidentiality of
communications, in particular those between lawyer and client, States parties need also to
take effective measures for the prevention and investigation of criminal offences, in particular
acts of corruption. In the present case, decisions on all telephone taps requested by the Office
of the Federal Prosecutor were substantiated and in line with domestic law.'* Subsequent
judicial decisions even extended and expanded those measures. The lifting of the
confidentiality of the call with then President of Brazil, Dilma Rousseff, was motivated and
carried out to defend the public interest, given that it related to the appointment of the author,
who was at the time under criminal investigation, as Chief of Staff. The tapping took place
two hours and 20 minutes after Judge Moro had ordered an end to the telephone tapping.?
However, such delay is understandable, given that the notice was conveyed to the Office of
the Federal Prosecutor and then had to be transmitted to the unit performing the tapping,
which justifies the delay. Moreover, the author’s appointment as Chief of Staff had already
been announced to the public by the Office of the President.*® The Supreme Federal Court
later overturned Judge Moro’s decision and invalidated the tapping of the communication.**

6. The telephone number of the law firm whose communications were intercepted was
registered in the name of a company belonging to the author. Once it was known that the
number belonged to third parties, the Federal Regional Court decided that the evidence was
not to be used and audio recordings were destroyed, as the author himself acknowledges.®
There are no records of the intercepted conversations of lawyers other than Roberto Teixeira,
one of the author’s lawyers, nor conversations with content related to the right of defence.®
Mr. Teixeira’s telephone was tapped, because he was being investigated for money-
laundering crimes and was not listed as the author’s defence attorney.'” We therefore fail to
see a violation of article 17 of the Covenant.

7. The majority considered, following the reasoning of the Supreme Federal Court, that
Judge Moro was subjectively partial and that the objective element of impartiality was not
met.’® However, most of Judge Moro’s decisions in Operation Car Wash (95.2 per cent) were
upheld on appeal by superior courts in successive judgments.*® The author was convicted in
July 2017 for corruption and money-laundering and sentenced to 9 years’ imprisonment. In
January 2018, the conviction was confirmed by the Federal Regional Court and the sentence
increased to 12 years and one month’s imprisonment.2’ In another judgment, of February
2019, the author was sentenced to 12 years and 11 months’ imprisonment.?* Successive
judicial decisions therefore confirmed the author’s convictions. The Supreme Federal Court,
in April 2018, stated further that there was no bar to the author’s imprisonment, despite the
fact that his appeal was still pending.??> An arrest warrant was subsequently issued and the
author taken into custody to serve his sentence. A writ of habeas corpus was later dismissed
by the Federal Regional Court,® thereby confirming the lawfulness of the author’s
imprisonment. In November 2019, however, the Supreme Federal Court changed its case law
and considered that, under article 283 of the Code of Criminal Procedure, defendants could
not be imprisoned until their conviction was final. In consequence, the author was freed the
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next day, on 8 November.?* Notwithstanding that decision, the author was lawfully
imprisoned, in April 2018, as per the applicable law and case law in force at the time.

8. In the decisions issued in 2021, the Supreme Federal Court addressed two writs of
habeas corpus. In the decision of 8 March, it considered that the convictions of the author
had been rendered without jurisdiction and were therefore vacated.? In the decision of 23
March, it declared that Judge Moro had been biased. Instead of just analysing the question of
illegal detention, both decisions went far beyond their scope. The latter decision is
particularly illustrative of what can be seen as a political settling of accounts, referring,
namely, to the fact that Judge Moro became Minister of Justice a year and a half after the
author’s first conviction, therefore concluding that he directly benefited from such conviction
and imprisonment.?® The decision failed, however, to also mention that Judge Moro had
resigned from Government, in April 2020, when the Director General of the Federal Police
was removed from office by current President of Brazil, Jair Messias Bolsonaro, in an attempt
to hamper criminal investigations concerning family members of the President himself.

9. The Committee has time and again referred to its view that judges should be exempted
from undue influence from the President, the legislature or the Executive. However, the
justices of the State party’s Supreme Federal Court are all appointed by the President (four
were appointed by Ms. Rousseff, three by the author and two by Mr. Bolsonaro), which may
explain the voting of the justices in the decisions issued in 2021. We would therefore not
have concluded that there had been a violation of article 14 (1) of the Covenant, accepting
the State party’s arguments in this regard,?” and we fear for the chilling effect that the present
decision will have on the fight against corruption.

10.  Regarding the violation of the right to vote and to be elected, we consider that the
author did not suffer irreparable harm by being prevented from standing for election in 2018,
given that he is now standing as a candidate in the upcoming presidential election to be held
in 2022. The Superior Electoral Court rejected, in September 2018, the author’s candidacy
for the presidency on the basis of the Clean Slate Law, promulgated by the author himself
while President. The law, derived from the people’s initiative, was passed by an absolute
majority of the National Congress.?® According to article 1 (e) (1) of the law, citizens are
ineligible to hold any public office for eight years if they have been convicted of crimes such
as money-laundering and crimes against the public administration, in virtue of a criminal
sentence subject to res judicata or rendered by a collective judicial body, which was the
author’s case. In 2012, the Supreme Federal Court ruled that the law was in compliance with
the Constitution.

11.  In our view, preventing the author from standing as a candidate in the presidential
election of 2018 was legal, objective and reasonable.?® The author had been convicted in July
2017 for corruption and money-laundering, a decision confirmed on appeal in January 2018.
To allow him to stand as a candidate in such circumstances would have been
incomprehensible to any reasonable observer.

12.  Therefore, we consider that there were compelling and justifiable reasons to prevent
the author from standing as a candidate in the presidential election in 2018 and would
therefore not have found a violation of article 25 of the Covenant.
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